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ALRB CASE DI GEST SUPPLENMENTS
20 ALRB NOCS. 1-20
21 ALRB NOS. 1-14
22 ALRB NCS. 1-15

COURT DECI SI ONS 1/ 1/94-6/30/97

APPLI CABI LI TY OF NLRB AND LVMRDA PRECEDENT AND OTHER
STATUTES; LABOR CODE SECTI ON 1148

Agriculture Distinguished; NLRB Not Applicable

I n eval uating an enployer's conpliance with the
requi renent to provide an accurate Excelsior |ist,
the ALRB has been sonmewhat nore flexible than the
NLRB, in recognition of the special problens
agricultural enployers face in obtaining accurate,
up to date street addresses. The ALRB applies an
out cone determ native test and will not presunme that
a failure to provide a substantially conplete |ist
woul d have a prejudicial effect upon the election.
LEM NOR, INC., et. al, 22 ALRB No. 3

Resol ution of Conflicts Between ALRB and O her
Federal or State Statutes; Labor Code Section

1166. 3(b)

Mar keti ng comm ssion (Table G ape) is not enpowered
by its enabling statute, the Ketchum Act, to file
unfair | abor practice charges, therefore, it has no
standi ng under ALRA to file such charges.
UFWv. ALRB (Table G ape Comm ssion), 41 Cal.
4th 303 [48 Cal . Rptr.2d 696] (setting aside
(Tabl e Grape Conmm ssion) (1993) 19 ALRB No. 15)

SCOPE OF ALRB JURI SDI CTI ON

| n Gener al

Al t hough Labor Code 898.6 provides a renedy of

rei nstatenment and rei nmbursenment for |ost wages
resulting fromdiscrimnation agai nst enpl oyees who
file clains with Labor Conm ssioner, 81160.9 of ALRA
confers exclusive jurisdiction on Board over ULPs
arising fromconcerted activity of enployees who act
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together in filing such clains.
| MPERI AL ASPARAGUS FARMS, |INC., 20 ALRB No. 2

Matter dism ssed because, under existing precedent,
Board preenpted from proceedi ng to adjudicate
merits of unfair |abor practice allegations where
prior NLRB decision finding enployer's packing shed
to be commercial operation under the rule adopted in
Canmsco Produce Co., Inc. (1990) 297 NLRB 905
i ncl uded factual findings show ng that enpl oyer
packed outside produce during the period up to and
including the time of the alleged unfair |abor
practi ces.
GERAWAN FARM NG CO., INC., ET AL., 21 ALRB No. 6

Assertion of prospective jurisdiction by the NLRB
preenpts ALRB from asserting jurisdiction over an
earlier period, absent evidence that the enpl oyer's
operations had changed, even where ALRB jurisdiction
had previously been undi sput ed.

Bud Antle v. Barbosa, et al., 45 F.3d 1261

Jurisdictional Standard; Refusal of NLRB To Take
Juri sdiction

Assertion of prospective jurisdiction by the NLRB
preenpts ALRB from asserting jurisdiction over an
earlier period, absent evidence that the
enpl oyer's operations had changed, even where ALRB
jurisdiction had previously been undi sputed.
Bud Antle v Barbosa, et al., 45 F.3d 1261 (1994)

CONSTI TUTI ONAL, STATUTORY AUTHORI TY OF BOARD

Aut hority of Board in General; Validity and
Application of Regul ati ons; Adjudication v.
Regul ati ons

Board may devel op generally applicable rules by
adj udi cation rather than exclusively through
rul emaki ng.

GALLO VI NEYARDS, INC. 21 ALRB No. 3

DI VI SI ON OF AUTHORI TY W THI N ALRB
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Gener al Counsel of ALRB

General Counsel exercised exclusive prosecutori al

di scretion in dism ssing charge agai nst union;
therefore, even if record reflects equal conmplicity
anong enpl oyer and union, Board is w thout authority
to add the union to the conplaint even if it desired
to do so.

SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2

PARTI ES AFFECTED; DEFI NI TI ONS

In General; Definitions of Enpl oyer and Enpl oyee;
Labor Code Sections 1140.4(b) and (c)

| ndi vi dual s who have separately organi zed busi nesses
and provi de specialized services on an as needed
basis, and who are not included on required payrol
records of the enployer are not agricul tural

enpl oyees within the nmeani ng of section 1140. 4,
subdi vi si on (b).

SI MON HAKKER, 20 ALRB No. 6

Empl oyer failed to nmeet burden to prove nutritionist
was enpl oyee not given notice of election where
record shows only that nutritionist received fixed
nonthly fee for working on an as needed basis, works
for other conpanies, and that enployer could not
recall if paynments were reported to appropriate
authorities in sanme manner as those to enpl oyees.

GH & G ZYSLI NG DAI RY, 20 ALRB No. 3

Board may properly assert jurisdiction over

enpl oyees who spend a substantial amount of work
time engaged in what is indisputably agriculture;
fact that same enpl oyees allegedly perform a
substanti al anount of nonagricultural work does not
mean that they are wholly within NLRB jurisdiction,
but only that m xed work situation may exist.

ROYAL PACKI NG COVPANY, 20 ALRB No. 14

Wor ker who vol unteers | abor for enpl oyer as part of
rehabilitation programis not an "enpl oyee" and
therefore is not in the bargaining unit or eligible
to vote.

SI MON HAKKER, 20 ALRB No. 6

3
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In General; Definitions O Enpl oyer And Enpl oyee;
Labor Code Sections 1140.4(b) and (c)

| ndi vi dual who | eases acreage to enpl oyer and feeds
cattl e assigned there by enpl oyer, in exchange for
$200 per nonth, is not an "enpl oyee" and therefore
is not in the bargaining unit or eligible to vote.
SI MON HAKKER, 20 ALRB No. 6

Nei ghboring farmer who disks fields for enployer in
exchange for use of equipnent on own farmis not an
"enpl oyee" and therefore is not in the bargaining
unit or eligible to vote.

SI MON HAKKER, 20 ALRB No. 6

VHO | S AN EMPLOYER

Cust om Har vest er

Si nce evidence was equivocal and party filing

obj ections to election has burden of proof, enployer
failed to show that entity providing harvesting crew
not given notice of election was a | abor contractor
rather than a custom harvester. Thus, since it was
not shown that the crew were enpl oyees of the

enpl oyer, there was no genuine issue of

di senfranchi senment.

GH & G ZYSLI NG DAIRY, 20 ALRB No. 3

Payment by the ton, risk of |oss to roadside, and
provi si on of nonspecialized equi pnent, while sonme
evi dence of custom harvester status, is insufficient
to renove harvesting entity from | abor contractor
excl usi on.

SAN JOAQUI N TOVATO GROVERS, INC., 20 ALRB No. 13

Entity which owns packi ng shed and, pursuant to its
contracts with individual growers, nonitors al
cultivation practices and is responsi ble for
harvesti ng, hauling, packing, and narketing of

tomat oes i s properly assigned the bargaining
obligation because it has the substantial |long term
interest in the agricultural operations, even if
entity hired to do harvesting is a custom harvester
SAN JOAQUIN TOVATO GROVNERS, | NC., 20 ALRB No. 13

4
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202. 07

202. 07

202. 07

202. 11

202. 11

Labor Contractor Exclusion; Person Engagi ng As
Enpl oyer; Labor Code Section 1682

Payment by the ton, risk of |oss to roadside, and
provi si on of nonspecialized equi pnent, while sone
evi dence of custom harvester status, is insufficient
to renmove harvesting entity from | abor contractor
excl usi on.

SAN JOAQUIN TOVATO GROVNERS, | NC., 20 ALRB No. 13

Since evidence was equivocal and party filing

obj ections to election has burden of proof, enployer
failed to show that entity providing harvesting crew
not given notice of election was a |abor contractor
rather than a custom harvester. Thus, since it was
not

shown that the crew were enpl oyees of the enpl oyer,
there was no genuine issue of disenfranchisenent.

GH & G ZYSLI NG DAIRY, 20 ALRB No. 3

Successor Conpani es; Alter Egos

Settl enment which rel eased only named respondent and
did not fully satisfy the makewhol e specification
does not preclude derivative liability proceedi ng
agai nst successors, alter egos, etc.

ALRB v. San Benito County Superior Court

(Heubl ein, Inc.) (1994) 29 Cal.App.4th 688 [ 34
Cal . Rptr. 2d 546]

202. 11

202. 11

Si nce bargai ni ng obligation of an enployer who
purchased and continued to operate the whole of a
predecessor's operations applies to all enployees in
the certified unit, enployer cannot refuse to
bargai n concerning enployees in a specific crop
operation on grounds original unit no |onger exists
due to changes in overall acreage, kinds of crops
produced, or enployee turnover.

DOLE FRESH FRUI T CO., 22 ALRB No. 4

Newl y named respondent could not have been denied
due process where Board has yet to conduct
derivative liability hearing or make any fi ndi ngs.
Assertion that derivative liability claimis
groundl ess does not all ow avoi dance of Board

5


../pdfs/20_13(1994)ocr.pdf
../pdfs/20_3(1994)ocr.pdf
../pdfs/22_4(1996)ocr.pdf

proceedi ngs and regul ar avenue of appellate review
to establish relevant facts.
ALRB v. San Benito County Superior Court

(Heublein, Inc.) (1994) 29 Cal.App.4th 688 [ 34
Cal . Rptr. 2d 546]

202. 11

ALRB has authority, in the first instance, to hold
derivative liability hearing to determne if
relationship to nanmed respondent is such that
derivative liability is appropriate; therefore,
Superior Court had no authority to grant wit of
pr ohi bi tion.

ALRB v. San Benito County Superior Court

(Heubl ein, Inc.) (1994) 29 Cal.App.4th 688 [34
Cal . Rptr. 2d 546]

202.12

202.12

202.12

204. 00

204. 03

Joint O Separate Enployers; Integrated O
Aut ononmous Oper ati ons

Two i ndividuals working for | essee on adjoining | and
| eased from enpl oyer not di senfranchised by |ack of
notice of election because evidence showed they were
not enpl oyees of the enployer. Enployer's

occasi onal supervision insufficient to establish
joint enployer relationship and general oversight of
operation by enployer is insufficient to establish
singl e enpl oyer theory where no evidence or
centralized control of labor relations or commpn
owner shi p.

GH & G ZYSLI NG DAIRY, 20 ALRB No. 3

Cor poration and partnership were single integrated
enterprise where partnership owned equi pnent
integral to corporation's operation of plant,

obl i gati ons between entities were not enforced,
common facilities, supplies, professional services
and lending institutions were used, and assets were
transferred for nom nal consideration.

Cl aassen Mushroons, Inc. 20 ALRB No. 9

SUPERVI SORS

Assignments Or Direction OF Work; Adjustnent O
Gi evances; | ndependent Judgenent; Responsibility
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Assi stant to ranch foreman, though salaried, is not
a supervisor where he nerely carries out
instructions of supervisor and does not exercise

i ndependent judgenent or have independent authority
to exercise any of the duties listed in the
definition of supervisor.

TAYLOR FARMS, 20 ALRB No. 8

QUESTI ON CONCERNI NG REPRESENTATI ON

In General, Labor Code Section 1156-1159

Enmpl oyer's bad faith bargaining during the period
prior to the filing of a decertification petition
normal Iy precludes the finding of a bona fide
guestion concerning representation.

P.H RANCH, INC., et al., 21 ALRB No. 13

PRE- PETI T1 ON_ MATTERS

Notice OF Intent To Organi ze; Pre-Petition Lists;
Special Requirements In Citrus |Industry

Since Notices of Intent to Organize remain viable
for days fromthe date on which a valid Notice of
Intent to Take Access is filed, a deficient show ng
of interest will not cause the NO to be dism ssed
prior to expiration of the NA, and the showi ng may
be perfected at any tine during the 30 day pendency
of the NA

DUTRA FARMS, 22 ALRB No. 6

Payroll List, Duty To Maintain: Labor Code
Section 1157.3

I n eval uating an enployer's conpliance with the
requi renent to provide an accurate Excelsior |ist,
the ALRB has been sonmewhat nore flexible than the
NLRB, in recognition of the special problens
agricultural enployers face in obtaining accurate,
up to date street addresses. The ALRB applies an
out cone determ native test and will not presunme that
a failure to provide a substantially conplete |ist
woul d have a prejudicial effect upon the election.
LEM NOR, INC., et. al, 22 ALRB No. 3
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302. 04

302. 04

302. 05

302. 05

302. 05

302. 05

El ection results upheld where Excel sior |ist

contai ned 19 i nadequate addresses and the nunber of
votes necessary to change the outconme was 13, where
there were no additional circunstances beyond the
list's facial deficiencies that would support the
conclusion that the outcone of the election would
have been affected by the defective |ist.

LEM NOR, INC., et. al, 22 ALRB No. 3

Essential inquiry is whether faulty Excelsior |ist
woul d tend to affect the outcone of the election.
Where the number of inadequate addresses dwarfs the
shift in the number of votes necessary to change the
outcone, the election is normally set aside.

However, where the nunber of inadequacies nerely
exceeds the nunber of votes necessary to change the
out come by an insubstantial margin, that alone wl|l
not result in the election being set aside. Anobng
the other factors to be considered are the actual
use of the list by the Union, the efforts of the
Enpl oyer to conpile an accurate list, and the
efforts of Board agents to facilitate the process of
providing the list to the Union.

LEM NOR, INC., et. al, 22 ALRB No. 3

Motion To Deny Access

"I ntentional harassnent”™ within the neani ng of Ranch
No. 1 (1979) 5 ALRB No. 36 is established where the
facts reflect that union organi zers took access not
with the intent to conmunicate with enployees and
gat her their support, but with an ulterior notive to
har ass.

GARGI ULO, INC., 22 ALRB No. 9

Bl ocki ng of ingress and egress on a public road does
not fall within the rubric of access.
GARGI ULO, INC., 22 ALRB No. 9

Al |l egation that union organi zer, along with others,
entered the enployer's property at inproper tines
and stated that he woul d deci de what the (access)
rules were reflects intentional or reckless

di sregard for Board's access regul ations.

GARG ULO, INC., 22 ALRB No. 9
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302. 05

302. 05

302. 05

302. 05

Decl arati ons show ng that uni on organizers entered
property and began inspecting portable toilets, and
only spoke with enpl oyees after enployer told them
that was only proper use of access, are sufficient
to establish a prima facie case that the UFW

organi zers showed an intentional and/or reckless

di sregard for the Board's access regul ation by
entering the enployer's property for the primary

pur pose of inspecting the property, rather than
communi cating with the enpl oyees about unionizati on.
VWhere decl arations reflect that organizers wore ID
badges and do not reflect that organizers
represented thensel ves as being from CAL- OSHA or
anot her governnental health and safety agency, and
that organi zers tried to present to enployer's
general manager what was descri bed only as a sheet
of paper with a list of violations, allegations that
organi zers posed as CAL- OSHA agents or attenpted to
i ssue counterfeit CAL-OSHA citations are di sm ssed.
RAM REZ FARMS, 22 ALRB No. 11

Board grants hearing in order to determ ne whet her

access rule was abused in a manner which would

war rant barring union and/or organizers for one year
based on enpl oyer's denonstrated show ng that

organi zers took access for what appears to have been
primary purpose of examning toilet facilities and

t hen served supervisor with a one-page OSHA formin

whi ch they noted that enployer had failed to post

m ni mum wage requirenments.

KUSUMOTO FARMS, 22 ALRB No. 11

Heari ng warranted where facts in supporting

decl arati ons showi ng that union organi zers, rather
t han taking access to communicate with enpl oyees
about the union, instead inspected the property and
posed as representatives of a governnmental health
and safety agency when tal king to enployees. Such
facts reflect a

prima facie case that the union and its organi zers
exhi bited an intentional or reckless disregard of
t he access rul es.

NAVARRO FARMS, 22 ALRB No. 10

Bare al |l egation that group of people were union
organi zers is insufficient to make conduct

9
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302. 05

302. 05

302. 05

302. 05

302. 05

attributable to union absent facts reflecting why
they were so identified. Violations of property
ri ghts by those other than union agents, while
subject to trespass |laws, do not fall within the
Board's jurisdiction.

GARGI ULO, INC., 22 ALRB No. 9

Very brief entry onto enployer's property at

i nproper tinmes does not, wthout nore, constitute
"significant disruption.”

GARGI ULO, INC., 22 ALRB No. 9

The Board will not assume that m ssing factual
elements of a prima facie case which are not
addressed in the supporting declarations will be

furni shed at hearing.
GARG ULO, INC., 22 ALRB No. 9

I n accordance with Ranch No. |, Inc. (1979) 5 ALRB
No. 36 and Dutra Farms (1996) 22 ALRB No. 5, a
hearing will not be set unless the supporting

decl arati ons acconpanying the notion include facts
whi ch, if proven, would establish a violation of the
access regul ations which would warrant the deni al of
access for sone period of time, i.e., one which
involved (1) significant disruption of agricultural
operations, (2) intentional harassnment of an

enpl oyer or enployees, or (3) intentional or

reckl ess disregard of the rules.

GARGI ULO, INC., 22 ALRB No. 9

Board sets forth a procedure requiring that al
notions to deny access shall be acconpani ed by a
detailed statement of the facts and |law relied upon,
and declarations within the personal know edge of

t he decl arant which, if uncontroverted or
unexpl ai ned, woul d support the granting of the
nmotion. The procedure requires the noving party to
file and serve the notion and acconpanyi ng docunents
in accordance with Board regul ati ons 20160(a)(2),
20166 and 20168.

DUTRA FARMS, 22 ALRB No. 5

Enpl oyer's notion to bar UFW organi zer from taking
access to its property is denied for failure to make
prima facie show ng that organi zer viol ated access
regul ati ons. Since regul ati ons do not put enpl oyers

10
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303. 01

303. 01

303.01

303. 01

303.01

303.01

on notice that they should submt declarations with
their notions to deny access, notion is denied

wi t hout prejudice to refile with supporting

decl arati ons.

DUTRA FARMS, 22 ALRB No. 5

PEAK

I n General; Labor Code Section 1156.4; Crop And
Acreage Statistics

Board's regul ati ons section 20310(a)(6)(B) is not

bi nding on the Board in view of holding of court in
Adamek & Dessert, Inc. v. ALRB (1986) 178 Cal . App. 3d
970 [224 Cal .Rptr. 366] that direction in that
regul ati ons section to average the nunmber of

enpl oyees on the preelection payroll was contrary to
the statute, even though rul emaki ng process to
replace the overrul ed | anguage of section
20319(a)(6) has not finally been concl uded.

GALLO VI NEYARDS, INC. 21 ALRB No. 3

Regi onal Director properly foll owed Board deci sion
in Triple E Produce, Inc. (1990) 16 ALRB No. 14, by
conpari ng average during peak enpl oynent payroll
period with the absol ute nunber of enpl oyees on the
payrol|l for the payroll period ending i nmediately
preceding the filing of the petition.

GALLO VI NEYARDS, INC. 21 ALRB No. 3

Board may pronul gate general rules applicable to
peak determ nation through case-by-case

adj udi cation, and is not required to proceed only by
rul emaki ng under the Adm nistrative Procedures Act
(Gov. Code, sec. 11370 et seq.).

GALLO VI NEYARDS, INC. 21 ALRB No. 3

No deni al of due process by placing burden on
enpl oyer to provide information to support
contention that petition filed when at | ess than 50
percent of peak enpl oynent.
ALRB v. Superior Court (Gallo Vineyards, Inc.)
(1996) 48 Cal . App.4th 1489 [56 Cal.Rptr.2d 409]

In Iight of the anbi guous | anguage of section
1156.4, the Board's own interpretation, the

11
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303.01

303.01

303. 03

enpl oyer's failure to present evidence of crop and
acreage statistics that it clains the Board did not
uniformy apply, and the Scheid decision (22
Cal . App. 4th 139) (which held that it is enployer's
burden to provide crop and acreage statistics and
does not suggest that Board has duty to create
uni form statistics to be used in calcul ating peak),
there was no plain violation of an unanmbi guous
statute justifying application of Leedomyv. Kyne
excepti on.
ALRB v. Superior Court (Gallo Vineyards, Inc.)
(1996) 48 Cal . App.4th 1489 [56 Cal.Rptr.2d 409]

Board is bound by court's holding in Adanek &
Dessert, Inc. v. ALRB (1986) 178 Cal . App.3d 970 [224
Cal . Rptr. 366], that it nmay not use an average of

t he nunber of enpl oyees on the payroll for the
period i medi ately preceding the filing of the
petition to detern ne peak under section

1156. 3(a) (1) .

GALLO VI NEYARDS, INC. 21 ALRB No. 3

Board properly exam ned reasonabl eness of RD s peak
deci si on when made and di sregarded enpl oyer's
addi ti onal crop and acreage i nformation provided for
first time as part of election objections. RD
reasonably relied on payroll information, enployer's
peak projections, and adm ssion on response form
t hat enpl oyer was at 50% of peak, even though
response form al so contai ned unsupported pre-
petition payroll figure that was short of peak.
Schei d Vi neyards and Managenent Co. v. ALRB,
(1994) 22 Cal. App. 4th 139 [27 Cal.Rptr.2d 36],
affirmng 19 ALRB No. 1

Board properly exam ned reasonabl eness of RD s peak
deci si on when made and di sregarded enpl oyer's
additional crop and acreage information provided for
first time as part of election objections. RD
reasonably relied on payroll information, enployer's
peak projections, and adm ssion on response form
t hat enpl oyer was at 50% of peak, even though
response form al so contai ned unsupported pre-
petition payroll figure that was short of peak.
Schei d Vi neyards and Managenent Co. v. ALRB,

12
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(1994) 22 Cal. App. 4th 36 [27 Cal.Rptr.2d 36],
affirmng 19 ALRB No. 1

Past Peak

Regi onal Director correctly determ ned peak
by conparing body count during eligibility
period to the sum of the nunmber of regul ar
enpl oyees and hi ghest daily nunber of |abor
contractor enployees during peak period,
since | abor contractor enployees had high
turnover. Thus, Enployer's election

obj ection as to the nethod used was
properly dism ssed by Executive Secretary.
WARMERDAM PACKI NG COMPANY, 20 ALRB No. 12

Board affirns dism ssal of Enployer's election

obj ection contendi ng that Regional Director should
have conpared total hours worked during eligibility
period to total hours worked during peak, or should
have averaged "man days" of both periods. Such

met hods of cal cul ating peak are contrary to Board
and court precedent. (Adanek & Dessert, Inc. v.
ALRB (1986) 178 Cal . App. 3d 970.)

WARMERDAM PACKI NG COVPANY, 20 ALRB No. 12

Prospecti ve Peak

Regi onal Director properly concluded, based on
information available prior to the election, that
Enpl oyer' s | abor requirenments woul d not increase
sufficiently to render the nunber of enployees on
the pre-petition payroll |ess than half the nunber
for the projected future peak for the sanme year
GALLO VI NEYARDS, |INC. 21 ALRB No. 3

No deni al of due process where Board declined to
follow invalidated regulati on and had previously
announced net hod in which prospective peak woul d be
calculated in |light of invalidation.
ALRB v. Superior Court (Gallo Vineyards, Inc.)
(1996) 48 Cal . App.4th 1489 [56 Cal.Rptr.2d 409]

TIME FOR FI LI NG PETITION

I n Gener al

13
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Ri val union petition may not be filed
during ALRA bar period. |In contracts

| asting four years or |less, the bar period
ends one year before the contract
expiration date. In contracts of four
years or |longer, the bar period expires at
end of third year.

MONTEREY MUSHROOMS, INC. 20 ALRB No. 5

Under Cadiz v. ALRB (1979) 92 Cal . App.3d 365 [155
Cal . Rptr. 213], the Board cannot rely on NLRB
precedent where the | anguage of section 1156.7
differs fromthe NLRB s case | aw based contract bar
rul es.

MONTEREY MUSHROOMS, INC. 20 ALRB No. 5

Pendency OF Unfair Labor Practice Charges Or O her
Proceedi ngs; "Bl ocking Charge" Rule

VWhere enpl oyer's unlawful refusal to respond to
union inquiries and to continue bargaining derailed
prom si ng negotiations and included the three and
hal f nmont hs precedi ng the decertification election,
such conduct would tend to interfere with enpl oyee
free choice and warrants di sm ssal of
decertification petition.

P.H RANCH, INC., et al., 21 ALRB No. 13

ELIGBILITY TO VOTE

I n General; Labor Code Section 1157 (see section

201)

Wor ker who vol unteers | abor for enployer as part of
rehabilitation programis not an "enpl oyee" and
therefore is not in the bargaining unit or eligible
to vote.

SI MON HAKKER, 20 ALRB No. 6

Two i ndividuals working for | essee on adjoining | and
| eased from enpl oyer not di senfranchised by | ack of
notice of election because evidence showed they were
not enpl oyees of the enployer. Enployer's

occasi onal supervision insufficient to establish
joint enployer relationship and general oversight of
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operation by enployer is insufficient to establish
singl e enpl oyer theory where no evidence or
centralized control of labor relations or compn
owner shi p.

GH& G ZYSLI NG DAI RY, 20 ALRB No. 3

| ndi vi dual who | eases acreage to enpl oyer and feeds
cattle assigned there by enployer, in exchange for
$200 per nonth, is not an "enpl oyee" and therefore
is not in the bargaining unit or eligible to vote.
SI MON HAKKER, 20 ALRB No. 6

Nei ghboring farmer who disks fields for enployer in
exchange for use of equipnent on own farmis not an
"enpl oyee" and therefore is not in the bargaining
unit or eligible to vote.

SI MON HAKKER, 20 ALRB No. 6

Whet her voters have satisfied requirenent to provide
sufficient identification is within Board agent's
di scretion. \Where voters have provided no
identification at all, the investigation nust

provi de sufficient evidence to satisfy the concerns
of the Board agent and Regional Director as to the
voters' identity. Where neither voters nor parties
respond to witten requests to provide evidence to
sati sfy these concerns, Board will sustain
chal l enges for failure to present identification.
OCEANVI EW PRODUCE COMPANY, 20 ALRB No. 10

| ndi vi dual s who have separately organi zed busi nesses
and provi de specialized services on an as needed
basis, and who are not included on required payrol
records of the enployer are not agricultural

enpl oyees within the nmeani ng of section 1140. 4,
subdi vi si on (b).

SI MON HAKKER, 20 ALRB No. 6

Nanes- And- Addr esses (Excelsior) Rule; Eligibility
Li sts: Stipulations

I n eval uating an enployer's conpliance with the
requi renment to provide an accurate Excelsior |ist,
the ALRB has been sonewhat nore flexible than the
NLRB, in recognition of the special problens
agricultural enployers face in obtaining accurate,
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up to date street addresses. The ALRB applies an
outcone determ native test and will not presunme that
a failure to provide and will not presunme that a
failure to provide a substantially conplete |ist
woul d have a prejudicial effect upon the election.
LEM NOR, INC. et al, 22 ALRB No. 3

Essential inquiry is whether faulty Excelsior |ist
woul d tend to affect the outconme of the election.
Where the nunber of inadequate addresses dwarfs the
shift in the nunmber of votes necessary to change the
outconme, the election is normally set aside.
However, where the nunber of inadequacies nerely
exceeds the nunber of votes necessary to change the
outcome by an insubstantial margin, that alone wll
not result in the election being set aside. Anopng
the other factors to be considered are the actual
use of the list by the Union, the efforts of the
Enpl oyer to conpile an accurate list, and the
efforts of Board agents to facilitate the process of
providing the list to the Union.

LEM NOR, INC., et. al, 22 ALRB No. 3

El ection results upheld where Excel sior |ist
cotained 19 inadequate addresses and the number of
votes necessary to change the outcone was 13, where
there were no additional circunstances beyond the
list's facial deficiencies that would support the
concl usion that the outcone of the election would
have been effected by the defective list.

LEM NOR, INC. et al, 22 ALRB No. 3

Date As of VWhich Eligibility is Determ ned

Harvesting crew which harvests crop grown by | essee
on adjoining |and | eased from enpl oyer, even if unit
enpl oyees, not di senfranchi sed where none of varying
dates provi ded by enployer as to when the crew
worked fell within the pre-petition payroll period.
GH & G ZYSLI NG DAI RY, 20 ALRB No. 3

METHOD OF CONDUCTI NG ELECTI ON

Conduct Of Board Agents In General; Use O
Di scretion

Board rejects Enployer's contention that Board

16
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agents shoul d have heeded its observer's objection
to the construction of a second ballot box w thout
having first consulted with the Enployer since the
Board agents' decision in that regard is well within
their broad discretion to conduct el ections.

Mor eover, disputes about the fundanental exercise of
Board agent discretion to manage the el ection
require something nore than just one party's
preference that a different procedure be

i npl emented. "The test is not whether optinmm
practices were foll owed, but whether on all the
facts the manner in which the el ection was held

rai ses a reasonable doubt as to its validity."
OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Whereas any party to an election, as well as Board
agents, may, for good cause shown, chall enge any
prospective voter on grounds expressly set forth in
the regul ati ons, Board agents have sole

di scretionary authority to determ ne adequacy of
voter identification.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

It is the Board's responsibility, not that of the
parties, or the parties' observers, to establish the
proper procedures for the conduct of elections.
Board agents have considerable latitude in assuring
that elections are conducted at a tine and in a
manner which facilitates maxi mum participation by

el i gi bl e enpl oyees.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Secrecy Of Balloting; Handling Ballots And Bal |l ot
Box

Board rejects Enployer's contention that Board
agents shoul d have heeded its observer's objection
to the construction of a second ballot box w thout
having first consulted with the Enployer since the
Board agents' decision in that regard is well within
their broad discretion to conduct el ections.

Mor eover, disputes about the fundanental exercise of
Board agent discretion to manage the el ection
require something nore than just one party's
preference that a different procedure be

i npl emented. "The test is not whether optinmm
practices were foll owed, but whether on all the
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facts the manner in which the election was held
rai ses a reasonable doubt as to its validity."
OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Board rejects nmere allegation that el ection should
be invalidated because ball ot box |left unattended in
Board agent's car near a voting site where union
supporters were gathered. Enployer did not allege
that, for exanple, the box was left in the cabin of
an unl ocked car, in plain view, or in an unlocked
trunk, where it could be accessed, or even suggest
that there was actual tanpering.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Checki ng Names Or Chal | engi ng Voters

El ecti on objection properly disnm ssed where

decl arations failed to establish that Board agents
interfered with free choice by asking voters
confusing and i nconsi stent questions about their job
duti es.

ROYAL PACKI NG COMPANY, 20 ALRB No. 14

Voter ldentification

Whereas any party to an election, as well as Board
agents, may, for good cause shown, chall enge any
prospective voter on grounds expressly set forth in
t he regul ations, Board agents have sol e

di scretionary authority to determ ne adequacy of
voter identification.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Where Notice & Direction of Election advised
prospective voters that identification is a
precondition to receiving a ballot, and expressly
set forth exanples of such identification, Board has
no duty to extend to voters challenged for failure
to produce identification a post-election
opportunity to do so.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Notice OF Election O OF Preel ection Heari ngs;
Di stribution; Defacenent OF Notices; Voter Turnout

No genui ne issue of disenfranchisement raised by
| ack of notice of election to individuals who the
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enpl oyer failed to prove were in the bargaining unit
and/ or were working during the eligibility period.
GH & G ZYSLI NG DAI RY, 20 ALRB No. 3

Board Agent Bi as or Appearance of Bias

Wher e Enpl oyer chall enged voters as not being
agricultural enployees, Board agent's statenment, in
response to voter who asked why questions were being
asked about his job duties, that it was because

Enpl oyer "says if you're not a cutter, you are not a
canpesino,"” did not reflect Board agent bi as,
particularly where it was not shown how many voters
may have heard the comment.

ROYAL PACKI NG COMPANY, 20 ALRB No. 14

ELECTI ONS: ALRB REFUSAL TO CERTI FY

St andard For Setting Aside El ection;
Qut cone- Det erm nati ve Test

Section 1156.3(c), which requires that the Board
certify an election unless there are sufficient
grounds to refuse to do so, has been interpreted to
create a presunption in favor of certification of an
election, with the burden of proof on the objecting
party to denonstrate that an el ection should be set
aside. In cases involving Excelsior lists, the
conpl ai ni ng uni on nust show that the inadequacies in
the list actually inpaired its ability to

communi cate with enpl oyees.

LEM NOR, INC., et. al, 22 ALRB No. 3

The burden of a party objecting to an election is
not nmet merely by providing that m sconduct did in
fact occur, but rather by specific evidence
denonstrating that such conduct interfered with the
enpl oyees' exercise of their free choice to such an
extent that the conduct changed the results of the
el ecti on.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Probi ng subjective individual reactions of enployees
i nvol ves an "endl ess and unreliable inquiry" and is
"irrelevant to the question whether there was, in
fact, objectionable conduct."

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

19


../pdfs/20_3(1994)ocr.pdf
../pdfs/20_14(1994)ocr.pdf
../pdfs/22_3(1996)ocr.pdf
../pdfs/20_16(1994)ocr.pdf
../pdfs/20_16(1994)ocr.pdf

316. 00

316. 06

316. 06

316. 09

316. 09

316. 09

316. 13

316. 13

EMPLOYER | NTERFERENCE W TH ELECTI ONS

M srepresentati ons

Board rejects Enployer's contention Union injected
"racial aninosity"” into canpaign when it utilized a
canpai gn consultant's accusati on of Union organizers
of Mexican descent of "acting |ike a bunch of

i gnorant animals" in presence of a crew by |ater

hi ghlighting the incident in flyers and rallies,
guoting the consultant as having said "all Mexicans
are a bunch of ignorant animals."” Board discussed
cases in which NLRB distingui shed appeals to raci al
prejudice fromappeals to the racial pride of a
particul ar ethnic mnority.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Di scharge, Layoffs, Transfers, Etc.; ClaimOf
Enpl oyer's Unfair Labor Practices

Where enployer's unlawful refusal to respond to
union inquiries and to continue bargaining derailed
prom si ng negotiations and included the three and
hal f nmont hs precedi ng the decertification election,
such conduct would tend to interfere with enpl oyee
free choice and warrants di sm ssal of
decertification petition.

P.H RANCH, INC., et al., 21 ALRB No. 13

Executive Secretary properly dism ssed union's

el ection objections where alleged bad faith
bar gai ni ng conduct of enployer just prior to
decertification election was not of a nature that it
woul d i nherently have i medi ate inpact on free

choi ce and union failed to show that enpl oyees were
made aware of conduct and that it was used in sone
way to underm ne support for the union.

COKE FARMS, |INC., 20 ALRB No. 15

Threats and Prom ses; Questioning; Surveillance

NLRB and courts have found incidents where

preel ection photographi ng of enpl oyees denonstrating
support for or against unionization my be coercive
and intimdating because of enployee fear that it
could serve as basis for later reprisals. However,
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research reveal ed no such cases where random picture
t aki ng of enpl oyees arriving to vote, standing

al one, was deened interference with free choi ce.
OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Racial, National Origin, Sex, Etc Discrimnation;
Appeal s to Prejudice

Board rejects Enployer's contention Union injected
"racial aninosity"” into canpaign when it utilized a
canpai gn consultant's accusati on of Union organizers
of Mexican descent of "acting |ike a bunch of

i gnorant animals" in presence of a crew by |ater

hi ghlighting the incident in flyers and rallies,
guoting the consultant as having said "all Mexicans
are a bunch of ignorant animals.” Board discussed
cases in which NLRB distingui shed appeals to raci al
prejudice from appeals to the racial pride of a
particular ethnic mnority.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

PARTI CI PATI ON UNI ON' S OR EMPLOYEE | NTERFERENCE W TH
ELECTI ON

In General; Standards Applied To Party And Non-Party
Conduct

Conduct of enployees prior to union's involvenent is
not attributable to union under "mass action" theory
of liability (Vulcan Materials Co. v. United Steel
Workers (5th Cir. 1970) 430 F.2d 446 [74 LRRM 2818])
where no agency rel ationship was established.

ACE TOVATO CO., INC., 20 ALRB No. 7

Distribution of Literature; Letters and Notices to
Enpl oyees; Sanple Ball ots

El ecti on objection alleging distribution of sanple
bal I ot marked in favor of rival union did not

war rant hearing where ballot varied so dramatically
froman actual ballot that enployees would not have
been msled into thinking that it was an offici al
bal | ot or an endorsenent by the ALRB.

MONTEREY MUSHROOMS, |INC., 21 ALRB No. 2

M srepresentations
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Union's | eaflet which warned that Enpl oyer,
consistent with already announced | ayoffs, m ght
repl ace additional enployees with | abor contractor,
was nerely canpai gn propaganda which is not a
sufficient basis to set aside election.

ROYAL PACKI NG COVPANY, 20 ALRB No. 14

Statenments; Threats; | nducenents: Waiver O
Initiation
Fee Or Dues

In case involving threat of job loss for failure to
vote for union, it is not necessary to presune that
enpl oyees believed that union would know how t hey
voted if record provides no basis for such an

i nference.

OCEANVI EW PRODUCE CO., 21 ALRB No. 1

Vague and inconsistent testinmony insufficient to
establish threats of job loss for failing to sign
aut horization cards or to vote for the union.
OCEANVI EW PRODUCE CO., 21 ALRB No. 1

VWhere those who were allegedly subjected to threats
of job | oss for not supporting the union related the
statenments to co-workers, and the co-workers told
them the coments were not true, such countervailing
statenments |l essen, if not elin nate, any coercive
effects of the alleged threats.

OCEANVI EW PRODUCE CO., 21 ALRB No. 1

Uni on Agents At Or Near Polls

NLRB and courts have found incidents where

preel ection photographi ng of enpl oyees denonstrating
support for or against unionization my be coercive
and intimdating because of enployee fear that it
could serve as basis for later reprisals. However,
research reveal ed no such cases where random picture
t aki ng of enployees arriving to vote, standing

al one, was deened interference with free choice.
OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Violence Or Threats OF Viol ence

Enpl oyer's attenpt to rely on unproven incidents of

22


../pdfs/20_14(1994)ocr.pdf
../pdfs/21_1(1995)ocr.pdf
../pdfs/21_1(1995)ocr.pdf
../pdfs/21_1(1995)ocr.pdf
../pdfs/20_16(1994)ocr.pdf

317.

317.

317.

317.

319.

319.

319.

320.

320.

11

13

13

13

00

01

01

00

04

al | eged m sconduct, based on discredited testinony,
does not provide legitimte basis for relitigating
Board's decision certifying election,

ACE TOVATO CO., INC., 20 ALRB No. 7

Board will not presume dissem nation of "threats"”
where el ection showed a |large margin of victory,
unit was large, no party agent or official made any
threats, and exanples cited as "threats" all

i nvol ved conduct which IHE and Board found not to
have occurred.

ACE TOVATO CO., INC., 20 ALRB No. 7

Excess Access By Uni on Agents

Enmpl oyer made no showi ng that any threats,

di sruption or other m sconduct occurred during

t aki ng of excess access by Union, nor that anmount of
access taken was so excessive that it would tend to
intimdate or coerce enployees. Thus, Board affirns
Executive Secretary's dism ssal of election

obj ecti on.

WARMERDAM PACKI NG COMPANY, 20 ALRB No. 12

Al | eged access inproprieties insufficient to set

asi de el ection where not even clear if access was on
Enpl oyer's property or during work time and, nore

i nportantly, no showing of threats or coercion.
ROYAL PACKI NG COVPANY, 20 ALRB No. 14

UNI T FOR BARGAI NI NG I N GENERAL; RANCH- W DE, STATE-
W DE; AND MJLTI - EMPLOYER UNI TS

In General; Labor Code Section 1156

Section 1156.2 precludes Board from nodifying
original certification in order to sever out only a
certain classification of enpl oyees on grounds union
abandoned interest in representing only that aspect
of the overall operation.

DOLE FRESH FRUI T CO. 22 ALRB No. 4

CERTI FI CATI ON OF REPRESENTATI VES

Successor Company Or Successor To Certified Union:
Change OF Union's Affiliation; Local And
| nt ernati onal Uni ons
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Si nce bargai ning obligation of an enpl oyer who
purchased and conti nued to operate the whole of a
predecessor's operations applies to all enployees in
the certified unit, enployer cannot refuse to
bargai n concerning enpl oyees in a specific crop
operation on grounds original unit no |onger exists
due to changes in overall acreage, kinds of crops
produced, or enpl oyee turnover.

DOLE FRESH FRUI' T CO., 22 ALRB No. 4

Scope, Duration, And Effect OF Certification

Stall ed negotiations, or even a hiatus in

negoti ations, cannot al one be the basis for refusing
to bargain on the grounds the union is unable or
unwilling to represent unit enployees since an
absence of negotiations need not necessarily
translate into a disclaimer of interest.

DOLE FRESH FRU T CO., 22 ALRB No. 4

Revocation of Certification

Section 1156.2 precludes Board from nodifying
original certification in order to sever out only a
certain classification of enpl oyees on grounds union
abandoned interest in representing only that aspect
of overall operation.

DOLE FRESH FRU T CO., 22 ALRB No. 4

PROCEDURE | N REPRESENTATI ON CASES

Scope Of Inquiry; Proof OfF Unfair Labor Practices In
Representati on Case

The materials in the Board' s el ection manual are not
bi ndi ng procedural rules, but are intended only to
provi de operational guidance in the handling of

el ecti ons.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Probi ng subjective individual reactions of enployees
i nvol ves an "endl ess and unreliable inquiry" and is
"irrelevant to the question whether there was, in
fact, objectionable conduct."”

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)
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PETI TI ONS

Parties

Enpl oyer may not request review of regional
director's dism ssal of decertification petition.
Under Board regul ations section 20393(a), only party
whose petition was dism ssed has standing to file an
appeal of the dism ssal. Application of this
provision to decertification petitions is consistent
with Legislature's purpose of maki ng enpl oyees sol e
novi ng parties in decertification petitions.

LEWS FARMS, 21 ALRB No. 7

HEARI NGS

Bur den Of Proof

Party filing election objections has burden of
proving that m sconduct warranted setting aside
el ection.

OCEANVI EW PRODUCE CO., 21 ALRB No. 1

The burden of a party objecting to an election is
not met merely by providing that m sconduct did in
fact occur, but rather by specific evidence
denonstrating that such conduct interfered with the
enpl oyees' exercise of their free choice to such an
extent that the conduct changed the results of the
el ecti on.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

The party filing election objections bears the
burden of proving by a preponderance of evidence
that its objections are nmeritorious and warrant
setting aside the el ection.

GH & G ZYSLI NG DAIRY, 20 ALRB No. 3

ELECTI ON OBJECTI ON PROCEEDI NG

Screening For Prima Facie Case; Right To Hearing;
Di sm ssal W thout Hearing; Appeal

Executive Secretary properly disn ssed objection
alleging intimdation of voters, because none of the
descri bed conduct could objectively be considered
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intimdating or coercive. Subjective feelings of
fear, not reasonably based in fact, are irrelevant.
CALI FORNI A REDI - DATE, INC., 20 ALRB No. 11

Regul ation 20365 requires that declarations and

ot her supporting materials be submtted along with
obj ections; therefore, new subm ssions acconpanyi ng
request for review of Executive Secretary's

di sm ssal of election objections will not be
consi der ed.

COKE FARMS, |INC., 20 ALRB No. 15

Executive Secretary properly disni ssed union's

el ection objections where alleged bad faith
bar gai ni ng conduct of enployer just prior to
decertification election was not of a nature that it
woul d i nherently have i medi ate inpact on free
choice and union failed to show that enpl oyees were
made aware of conduct and that it was used in sone
way to underm ne support for the union.

COKE FARMS, INC., 20 ALRB No. 15

Board affirns dism ssal of objection alleging that
uni on agents paid noney for enployee support and

vot es, because not supported by a declaration signed
under penalty of perjury.

CALI FORNI A REDI - DATE, INC., 20 ALRB No. 11

Obj ections relating to canpaigning in the polling
area and phot ographing of voters were properly

di sm ssed, because it was not clear the conduct took
pl ace in quarantine area, the activity was brief and
noncoercive, and it ended quickly after Board
agent's request. Further, there was no evidence

t hat phot ographi ng of voters interfered with free
choi ce.

CALI FORNI A REDI - DATE, INC., 20 ALRB No. 11

Board's regul ati ons squarely place on the objecting
party the burden of establishing a prima facie case
based on the supporting materials filed with the
objections petition. The Board's regulations all ow
no anmendments to the petition and the Executive
Secretary has no duty to conduct any further

i nvestigation or to sua sponte search Board files
for any cases involving the sane parties that m ght
contain relevant information. Therefore, Board
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woul d not consider newly furnished materials
attached to request for review offered to show t hat
Executive Secretary should have applied the stricter
party standard, rather than the third party
standard, in evaluating the all eged pre-el ection

m sconduct .

MONTEREY MUSHROOMS, | NC., 21 ALRB No. 2

| HE properly disallowed litigation of allegations
objecting party may have intended to be a part of

obj ection set for hearing, where Executive Secretary
and Board had in previous orders discussed and

di sm ssed those allegations in the context of

di scussi ng ot her nunbered objections.
OCEANVI EW PRODUCE CO., 21 ALRB No. 1

Party not entitled to a hearing on its peak
obj ection where it failed to present prima facie
case that RD' s peak determ nati on was not a
"reasonable one in light of the information
avai l able at the tinme of the investigation.”
Schei d Vi neyards and Managenment Co. v. ALRB,
(1994) 22 Cal. App. 4th 139 [27 Cal.Rptr.2d 36],
affirmng 19 ALRB No. 1

Board will not disturb Executive Secretary's

di sm ssal of election objections where request for
review did not conply with requirenents of

Regul ati on 20393(a) because it failed to specify
grounds for overruling the Executive Secretary or
provi de evidence or |egal argunment in support of the
request, and where Executive Secretary's analysis on
its face shows no deficiencies.

VCNM FARMS, 21 ALRB No. 9

Time For Filing Or Serving Objections

Even where the final outcome of balloting is not
i mmedi ately known, all parties are bound by the
section 1156.3(c) requirenent that el ection
objections be filed within five days of the

el ecti on.

OCEANVI EW PRODUCE CO. 20 ALRB No. 16 (1994)

Because Enployer failed to conply with regul atory
requirenments for filing by FAX, it would be
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325. 00

325. 04

325. 04

325. 04

325. 04

325. 05

325. 05

appropriate to disnmiss its request for review of

di sm ssal of election objections as untinely fil ed.
However, Board affirnms dism ssal of the objections

on substantive grounds, as well.

CALI FORNI A REDI - DATE, INC., 20 ALRB No. 11

CHALLENGED BALLOT PROCEDURE

Scope Of Investigation; Need For And Sufficiency O
Exceptions; Burden OF Proof

Scope OF Investigation; Need For And Sufficiency O
Exceptions; Burden O Proof

Where neither voters nor parties respond to Regi onal
Director's requests for evidence to renpve concerns
as to identity of voters challenged for failure to
present any identification, the Board sustained the
Regi onal Director's recomendati on that the
chal | enges be sustained. Letter from Regi onal
Director to voters requested themto contact

Regi onal O fice or Board agent in charge of

i nvestigation, and none did so.

OCEANVI EW PRODUCE COMPANY, 20 ALRB No. 10

The party filing exceptions to a challenged ball ot
report has the burden to provide sufficient evidence
to create a material dispute and concl usory
statenments or assertions are not sufficient to do
so. Mere statenent that chall enged voters worked
during eligibility period is insufficient to neet

t hat burden.

SI MON HAKKER, 20 ALRB No. 6

Heari ng, Need For; Conduct OF Hearing O
| nvesti gati on

Where declarations submtted with exceptions raised
issues as to Regional Director's factual findings
supporting his recomendation to sustain the
chal l enges to ballots cast by surqueros, the Board
ordered the surqueros' supervisory status to be
determ ned by investigative hearing officer if their
chal l enged ballots are determ native follow ng the
revised tally fromthe counting of overrul ed
chal | enges.
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OCEANVI EW PRODUCE COVPANY, 20 ALRB No. 10

UNIL T CLARI FI CATI ON PROCEDURE

| n Gener al

Board declined to entertain joint petitions for unit
clarification filed by two nonmi nally separate
entities who alleged that because they were in fact
a single enployer at tinme Unit Clarification
petitions filed, as well as at tinme of election, the
certified representative at the nost recently
certified unit should be invalidated and those

enpl oyees be consolidated within a statew de unit
previously certified and represented by a different
union. Such a result would effectively require the
Board to decertify one union and chose a different
union to represent those sane enpl oyees, all outside
the Act's election process and w thout benefit of
enpl oyee free choi ce.

OCEANVI EW PRODUCE, et al., 22 ALRB No. 15

Enmpl oyer's attenpt to have Board nullify a
certification (effectively a decertification) on
grounds enpl oyees were part of a single enploying
statewi de entity already represented by a different
union raised a question concerning representation
and therefore could not be resolved by neans of the
unit clarification process.

OCEANVI EW PRODUCE, et al, 22 ALRB No. 15

Enmpl oyer who failed to assert objection to unit at
any stage of representation proceedi ng and never
engaged in technical refusal but instead recogni zed
and bargained with certified representative held to
have wai ved right to contest unit appropriateness
two years later by neans of unit clarification
petition.

OCEANVI EW PRODUCE, et al., 22 ALRB No. 15

EXTENSI ON OF CERTI FI CATI ON PROCEDURE

I n Gener al

Petition for extension of certification filed under
1155.2(b) is denied because it was filed outside
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statutory wi ndow peri od when such petitions may be
filed, and because it fails to conply with

regul atory requirenent that petition nust be filed
under oath. (Cal. Code Regs., tit. 8, 8§20382.)
P-H RANCH, INC., 20 ALRB No. 18

327.01 Board cannot extend certification under 1155.2(b)
wi t hout maki ng a finding that enpl oyer has not
bargai ned in good faith. (Yanmada Bros. v. ALRB
(1979) 99 Cal.App.3d 112.) Since union's petition
consists nerely of unsworn hearsay all egations,
Board has no facts from which to nake such a
finding, and thus nust dism ss the petition.

P-H RANCH, INC., 20 ALRB No. 18

405. 00 THREAT OF PROM SE, WHAT CONSTI TUTES

405. 05 Reduction or Loss of Wages, Hours, Overtine,
Benefits or Privileges etc., Threatened or Actual

405. 05 Enmpl oyer violated 1153(a) by threatening enpl oyees
with |oss of benefits if they supported the union.
The standard is not whether the enployees felt
t hreat ened, but whet her Enployer's conduct may
reasonably be said to tend to interfere with the
free exercise of enployees' rights under the ALRA.
P.H. RANCH, INC. (1996) 22 ALRB No. 1

405. 07 Promse Or Granting O Wage | ncrease, Pronotion,
Benefits, Privileges, Etc.

405. 07 Empl oyer violated 1153(a) by prom sing enpl oyees
nore noney if they agreed to support the Enployer in
upcom ng el ection.

P.H. RANCH, INC. (1996) 22 ALRB No. 1

414. 00 DI SCRI' M NATI ON

414. 00 EMPLOYER DI SCRI M NATI ON | N REGARD TO EMPLOYMENT

414. 01 I n General; Labor Code Section 1153(c); Elenments O
Prima Faci e Case

414. 01 Prima facie case rebutted where enpl oyer
denonstrated that enployee woul d have been
di scharged in any event due to violation of conpany
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policy on unexcused absences.
D' ARRI GO BROTHERS COVPANY OF CALI FORNI A 21 ALRB No.
5

Burden OF Proof; Weight OF Evidence

Enpl oyer violated 1153(c) and (a) by discharging
enpl oyee who was accused of failing to mlk a cow.
Abundant evi dence showed that he would not have been
di scharged in the absence of his union activity.

P.H. RANCH, INC. (1996) 22 ALRB No. 1

REFUSAL TO HI RE, OR DI SCOURAG NG HI RE OF UNI ON
MEMBERS OR SYMPATHI ZERS

I n Gener al

Where Enpl oyer treats applicants for rehire in

di scrim natory manner (e.g., by discouraging them
from applying or by not considering their
applications equally with those of other enployees),
a discriminatory refusal to rehire may be shown

wi t hout necessity of showi ng work was avail abl e at
the very time of application.

| MPERI AL ASPARAGUS FARMS, | NC., 20 ALRB No. 2

Enpl oyer's claimthat enployees sought rehire at
times when no work was avail able rejected where
Board found that enployer had altered established
hiring policies in order to avoid rehiring enpl oyees
who had engaged in protected work stoppage in prior
season; enpl oyees sought rehire at appropriate tinmes
and woul d have been given work had the decl ared
policy remained in effect.

TANI MURA & ANTLE, INC., 21 ALRB No. 12

Former Enpl oyees; Seasonal Workers

VWhere Enpl oyer treats applicants for rehire in

di scrimnatory manner (e.g., by discouraging them
from applying or by not considering their
applications equally with those of other enployees),
a discriminatory refusal to rehire may be shown

wi t hout necessity of showi ng work was avail abl e at
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the very time of application.
| MPERI AL ASPARAGUS FARMS, |INC., 20 ALRB No. 2

Evi dence established that Enployer refused to rehire
enpl oyee because of her union activities where

enpl oyee's activities were open and obvi ous,

Enpl oyer's supervisor falsely denied know edge of
the activities, and Enployer made unsubstanti at ed

al | egati ons that enployee (who had ni ne years'
experience with Enployer) was slow and unproductive.
SCHEI D VI NEYARDS AND MANAGEMENT COMPANY, | NC.,

21 ALRB No. 10

Strikers, Refusal To Reinstate

Refusal to reinstate strikers unlawful where

enpl oyer failed to prove strikers were permanently
repl aced and where separation agreenent signed by
sone strikers found unenforceabl e because not a

cl ear and unm st akabl e wai ver, agai nst public

policy, and | acked consideration; There are no tine
limts on the reinstatenent rights of econom c
strikers, therefore the enployer's failure to follow
the recall list after one year unlawful.

SUNRI SE MUSHROOMS, I NC., 22 ALRB No. 2

DI SCHARGE AND LAYOFFES

Di scharge I n Genera

Enpl oyees were engaged in protected concerted
activity when they refused to sign (and urged ot her
enpl oyees not to sign) enployer's attendance form
whi ch appeared to docunent their participation in a
safety training neeting, although no such neeting
had taken place. Enployees' actions were reasonabl e
under the circumstances, and enpl oyer's di scharge of
them for their refusal to sign and urging other

enpl oyees not to sign violated section 1153(a).
OCEANVI EW PRODUCE COMPANY, 21 ALRB No. 8

General Counsel established that Enployer laid off
and di scharged crew because of its protected
concerted activity where, after crew s wage protest
and strike, Enployer refused to reinstate crew to
its status as preferred corn harvesting crew, but
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i nstead enpl oyed other crews with | ess experience.

GOLDEN ACRE FARMS, INC., 22 ALRB No. 14

What Constitutes A Discharge; Layoff Distinguished

In determ ning whether or not a striker has been

di scharged, the test to be used is whether the words
or conduct of the enployer reasonably led the
strikers to believe they were discharged and the
enpl oyer has the burden of resolving any anmbiguity
created by its conduct. \Were enployer tells
strikers to go honme, enployees indicate that they
bel i eve they have been di scharged by asking for

i mmedi at e paynent of unpaid wages, enployer
indicates on term nation formthat enployees were

i nsubordinate for refusing to work, and enpl oyer is
unwilling to rehire any of the workers, enployees
reasonably believed that they had been di scharged,
and did not voluntarily quit their enploynent.

DOLE FARM NG, INC., 22 ALRB No. 8

Enpl oyees' refusal to work for a portion of one day
protected where they discussed their nutual concerns
about the difficulty of working in unseasonably hot
weat her. Board cites NLRB cases where, under
simlar circunstances in which enpl oyees perceived
di sconfort or danger in working under unique or
adverse working conditions, work stoppage was deened
a spontaneous and limted one-time event and thus
was not an unprotected "partial strike."

TANI MURA & ANTLE, INC., 21 ALRB No. 12

A discharge is established by the words and actions
of the enployer. Discrimnatory discharge

est abli shed where, as here, credited testinony
attributed to enployer statements, in response to
concerted demands for changes in wages and hours,
whi ch reasonably | ed enpl oyees to believe that they
had been di scharged ("go hone,"” "no nore work for
you," "the increase is at home"). (Citing American
Protection Industries, et al. (1991) 17 ALRB No. 21,
ALJ Sec., p. 18; Ridgeway Trucking Co. (1979) 243
NLRB 1048 [101 LRRM 1561], enf'd (5th Cir., 1980)
622 F.2d 1222.) Having made statenents that the
enpl oyees reasonably coul d have taken as indicating
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a di scharge, it was incunbent upon the Enployer, if
he did not intend to fire the enployees, to clarify
t he situation.

BOYD BRANSON FLOWERS, INC., 21 ALRB No. 4
Constructive Di scharge

No di scharge where record shows that enpl oyee
voluntarily relinquished his job due to perceived
obligation to support strike.

TAYLOR FARMS, 20 ALRB No. 8

CHARGE | N OR DI SCONTI NUANCE OF OPERATI ONS FOR
DI SCRI M NATORY REASONS

Transfer, Pronotion, O Denotion; Wrk Assignnents
And
Wor k Opportunities

Evi dence established that known union activist, who
was tw ce singled out by managenment personnel for
one- on-one displays of anti-union aninms, was denied
tractor driving work because of his protected
concerted activities.

Schei d Vi neyards and Managenent Conpany, Inc.,

21 ALRB No. 10

Evi cti on From Conpany Housi ng

Filing of unlawful detainer actions against strikers
not shown to be retaliatory where evidence shows
that action taken because right to housing was
condition of enploynment which ceased upon goi ng out
on strike.

TAYLOR FARMS, 20 ALRB No. 8

REASONS FOR DI SCI PLI NE, DI SCHARGE, OR REFUSAL TO
REI NSTATE

I n Gener al

Enpl oyer's claimthat enployees' refusal to work one
afternoon assertedly because of an adverse working
condition (extrenme heat) constituted a voluntary
quit or alternatively an act of insubordination,

rej ected where enpl oyees' conduct found to be
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420. 12

420. 15

pr ot ect ed.
TANI MURA AND ANTLE, I NC. 21 ALRB NO. 12

Altercations Wth O hers; Fighting; Violence

Di scharge of strikers upheld where enpl oyer showed
good faith belief that individuals threw rocks at
vehi cl es and CGeneral Counsel failed to establish

t hat the m sconduct did not take place; Discharge of
stri ker not upheld where General Counsel
successfully established by a preponderance of

evi dence that striker did not throw rock as all eged;
Di scharge of strikers not upheld where enpl oyer
failed to show good faith belief by offering as

evi dence only letter containing vague accusati on of
nm sconduct on unspecified date, wi thout any
corroboration or identification of a w tness.
SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2

| nsubor di nati on

Enpl oyees were engaged in protected concerted
activity when they refused to sign (and urged ot her
enpl oyees not to sign) enployer's attendance form
whi ch appeared to docunent their participation in a
safety training neeting, although no such neeting
had taken place. Enployees' actions were reasonabl e
under the circumstances, and enpl oyer's di scharge of
them for their refusal to sign and urging other

enpl oyees not to sign violated section 1153(a).
OCEANVI EW PRODUCE COMPANY, 21 ALRB No. 8

Enpl oyer's claimthat enployees sought rehire at

ti mes when no work was avail able rejected where
Board found that enployer had altered established
hiring policies in order to avoid rehiring enpl oyees
who had engaged in protected work stoppage in prior
season; enpl oyees sought rehire at appropriate tines
and woul d have been given work had the decl ared
policy remained in effect.

TANI MURA & ANTLE, INC., 21 ALRB No. 12

Low Production Or | npendi ng Production; Negligence
| nefficiency Or | nconpetence
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Evi dence established that Enployer refused to rehire
enpl oyee because of her union activities where

enpl oyee's activities were open and obvi ous,

Enpl oyer' s supervisor falsely deni ed know edge of
the activities, and Enployer made unsubstanti at ed

al | egations that enployee (who had nine years
experience with Enployer) was slow and unproducti ve.
Schei d Vi neyards and Managenent Conpany, Inc.,

Conmpany Rul es Generally; Successive Violation O
Rul es

Prima facie case rebutted where enpl oyer
denmonstrated that enployee woul d have been

di scharged in any event due to violation of conmpany
policy on unexcused absences.

D' ARRI GO BROTHERS COMPANY OF CALI FORNI A 21 ALRB No.
5

BACKGROUND ClI RCUMSTANCES | NDI CATI NG OR REBUTTI NG
DI SCRI M NATI ON I N DI SCI PLI NE, DI SCHARGE, LAYOFF, OR
REFUSAL TO REI NSTATE

No Reason, False, O |nconsi stent Reasons G ven For
Di sm ssa

Supervisor's adm ssion that she would not rehire
enpl oyees "because of what they had done,” owner's
adm ssion that one enpl oyee was not rehired because
of his association with two others who engaged in
protected concerted activity, as well as Enployer's
shifting reasons offered to explain refusals to
rehire, all support conclusion that the enpl oyees
woul d not have been denied rehire in the absence of
their protected concerted activity.

| MPERI AL ASPARAGUS FARMS, INC., 20 ALRB No. 2

Repl acement OfF Enpl oyees; Labor Shortage Or Busy
Season; Key Enmpl oyees

Enmpl oyer met burden to prove substantial and

| egiti mate business justification for failure to

i mmedi ately reinstate econom c strikers who
unconditionally offered to return to work by show ng
mut ual under standi ng that replacenent workers were
permanent and that, after offer to return, openings
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423. 00

were thereafter filled with returning strikers. Not
necessary to show that offer of permanent enpl oynent
was necessary in order for enployer to obtain
sufficient nunber of replacenents.

TAYLOR FARMS, 20 ALRB No. 8

Tenporary work that was contracted out in accordance
with past practice was not work that had to be
offered to economc strikers on preferential hiring
list.

TAYLOR FARMS, 20 ALRB No. 8

Enpl oyee Quit Voluntarily

In determ ning whether or not a striker has been

di scharged, the test to be used is whether the words
or conduct of the enployer reasonably led the
strikers to believe they were discharged and the
enpl oyer has the burden of resolving any anmbiguity
created by its conduct. \Where enployer tells
strikers to go honme, enployees indicate that they
bel i eve they have been di scharged by asking for

i mmedi at e paynent of unpaid wages, enployer
indicates on term nation formthat enployees were

i nsubordinate for refusing to work, and enpl oyer is
unwilling to rehire any of the workers, enployees
reasonably believed that they had been di scharged,
and did not voluntarily quit their enploynent.

DOLE FARM NG, INC., 22 ALRB No. 8

Enpl oyees who are told that they nust resign in
order to receive needed benefits have not clearly or
unm st akably expressed a desire to relinquish
statutory reinstatenent rights.

SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2

Def ense that enpl oyees voluntarily quit rejected and
di scrimnatory di scharge established where credited
testinmony indicated that enployer nmade statenments in
response to concerted demands for changes in wages
and hours which enpl oyees reasonably believed to

i ndicate that they had been di scharged.

BOYD BRANSON FLOWERS, | NC., 21 ALRB No. 4

CONCERTED ACTI VITIES; PROTECTED ACTIVITIES
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| n General

Enpl oyer's claimthat enployees' refusal to work one
af ternoon, assertedly because of an adverse working
condition (extrenme heat), constituted a voluntary
quit or, alternatively, an act of insubordination,
rej ected where enpl oyees' conduct found to be

pr ot ect ed.

TANI MURA & ANTLE, INC., 21 ALRB No. 12

Enpl oyees' refusal to work for a portion of one day
protected where they discussed their nutual concerns
about the difficulty of working in unseasonably hot
weat her. Board cites NLRB cases where, under
simlar circunmstances in which enpl oyees perceived
di sconfort or danger in working under unique or
adverse working conditions, work stoppage was deened
a spontaneous and limted one-tinme event and thus
was not an unprotected "partial strike."

TANI MURA & ANTLE, INC., 21 ALRB No. 12

The protected status of concerted demands concerni ng
wages or working conditions does not depend on the
reasonabl eness of the demands. (G annini Packing
Corp. (1993) 19 ALRB No. 16, ALJ dec., p. 15.)
However, activity that would otherw se be protected
may nonet heless lose its protected status only if it
is unlawful, violent, in breach of contract, or

i ndefensibly disloyal. (See, generally, Hardin,

The Devel opi ng Labor Law, 3rd Ed., p. 137; Nash-
DeCamp Co. v. ALRB (1983) 146 Cal.App.3d 92, 105.)
BOYD BRANSON FLOWERS, | NC., 21 ALRB No. 4

Empl oyer's claimthat enployees' refusal to work one
afternoon, assertedly because of an adverse worKking
condition (extrenme heat), constituted a voluntary
quit or, alternatively, an act of insubordination,
rej ected where enpl oyees' conduct found to be

pr ot ect ed.

TANI MURA & ANTLE, INC., 21 ALRB No. 12

Wage Denmands; Denmands For Change | n Working
Condi ti ons

Enpl oyees were engaged in protected concerted
activity when they conplained to supervisor about
not receiving their paychecks, conplained to
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supervisor and later to Labor Comm ssioner about not
receiving overtime pay, and declined supervisor's
request that they work on salary basis rather than
for hourly wages.

| MPERI AL ASPARAGUS FARMS, INC., 20 ALRB No. 2

Demands concerni ng wages and hours made on behal f of
self and 11 ot her enployees who refused to begin

wor ki ng in support of demands constitutes protected
concerted activity. The protected status of
concerted demands concerni ng wages or worKking
condi ti ons does not

depend on the reasonabl eness of the demands.

(G anni ni Packing Corp. (1993) 19 ALRB No. 16, ALJ
Dec., p. 15.)

BOYD BRANSON FLOWERS, INC., 21 ALRB No. 4

M stake as to Enpl oyee's Activities

Empl oyer's claimthat enployees' refusal to work one
aft ernoon, assertedly because of an adverse working
condition (extreme heat), constituted a voluntary
quit or, alternatively, an act of insubordination,
rej ected where enpl oyees' conduct found to be

pr ot ect ed.

TANI MURA & ANTLE, INC., 21 ALRB No. 12

STRI KES AND SLOWDOWMNS: WORK STOPPAGES

I n Gener al

Sufficient evidence supported ALJ's concl usion that
General Counsel failed to nmeet burden of proof that
enpl oyees engaged in a strike rather than a
resignation when they left prem ses. Before they

| eft, nost vocal enployee said he would quit and

t ake anot her job. Rather than seeking
reinstatement, two of the enployees first applied
for unenpl oynment insurance benefits, indicating on
their application fornms that reason for cessation of
active enploynent was that they had quit (rather
than indicating strike as the reason) and failing to
di sagree with the Enployer's statenment that they had
qui t.

NI CHOLS FARMS, 20 ALRB No. 17
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424.08

Empl oyees' refusal to work for a portion of one day
protected where they discussed their nutual concerns
about the difficulty of working in unseasonably hot
weat her. Board cites NLRB cases where, under
simlar circunstances in which enpl oyees perceived
di sconfort or danger in working under unique or
adver se wor ki ng

conditions, work stoppage was deenmed a spontaneous
and limted one-tine event and thus was not an
unprotected "partial strike."

TANI MURA & ANTLE, INC., 21 ALRB No. 12

Means OF Conducting Strike: |llegal Means; Sitdown
Strikes; Slowdowns; "Union Meetings;" Obstructive
Tactics; Intermttent Work Stoppages; Parti al
Strikes

Singl e work stoppage that consisted of conplete
wi t hhol di ng of |abor to protest wages, hours, and
wor ki ng conditions is protected and does not
constitute a partial, intermttent, or recurrent
strike.

DOLE FARM NG, INC., 22 ALRB No. 8

Recal |l After Strike; Seniority And Job Rights O
Strikers, Nonstrikers, And Stri ke Repl acenents

Per manent replacenent of econom c strikers not
est abl i shed where enployer failed to show nutual
under st andi ng of pernmanent status of replacenment
wor kers; Permanent replacenent is an affirmative
defense to reinstatement, and it is enployer's
burden to raise and establish such defense. It is
not General Counsel's burden to identify all
possi bl e issues in the

case by anticipating and denying any affirmative
def enses that the enployer m ght raise.

SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2

Stri ke Settl enment Agreenents

Where strikers were told they had to sign in order
to get unenpl oynent insurance benefits and vacation
pay, separation agreenment providing for strikers to
resign and then have resignation converted to | ayoff
to facilitate unenpl oynent benefits, and for nutual
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430. 00

430. 02

430. 02

430. 02

430. 04

430. 04

rel ease of clainms, unenforceabl e because not a cl ear
and unm st akabl e wai ver, agai nst public policy, and
| acked consi derati on.

SUNRI SE MUSHROOMS, |INC., 22 ALRB No. 2

STRI KERS, PI CKETI NG, AND BOYCOTTS: DI SCHARGE;
REFUSAL OF REI NSTATEMENT, ETC.

What Constitutes A "Discharge” OF Strikers; Tactical
Di scharge; Quitting

In determ ning whether or not a striker has been

di scharged, the test to be used is whether the words
or conduct of the enployer reasonably led the
strikers to believe they were discharged and the
enpl oyer has the burden of resolving any anmbiguity
created by its conduct. \Were enployer tells
strikers to go honme, enployees indicate that they
bel i eve they have been di scharged by asking for

i mmedi at e paynent of unpaid wages, enployer

i ndicates on term nation formthat enployees were

i nsubordinate for refusing to work, and enpl oyer is
unwilling to rehire any of the workers, enployees
reasonably believed that they had been di scharged,
and did not voluntarily quit their enploynent.

DOLE FARM NG, INC., 22 ALRB No. 8

Strikers not discharged where evidence shows they
did not believe they had been di scharged and ranch
manager asked themto return to work i mredi ately
after purported discharge by foreman.

S&S RANCH, I NC., 22 ALRB No. 7

Application For Reinstatenment, Sufficient;
| ndi vi dual Or Uni on Application

Di scharged stri kers need not make an unconditi onal
offer to return to work because such an offer would
be futile; Futility doctrine applies only where, as
in discharges, the enploynent relationship is
severed by actions of the enployer, and does not
apply where enpl oyees signed separation agreenents
whi ch purported to constitute resignations, since in
such circunstances the enpl oyees woul d not
reasonably believe that an offer to return would be
futile.

SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2
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Offer to return to work was on behalf of entire
group of strikers congregated outside enployer's
of fice where three representatives said to the
enpl oyer, "give us our jobs back to all of us."
S&S RANCH, INC., 22 ALRB No. 7

Repl acement OF Strikers, Effect Of; Economc O
Unfair Practice Strikes

Tenporary work that was contracted out in accordance
with past practice was not work that had to be
offered to economc strikers on preferential hiring
list.

TAYLOR FARMS, 20 ALRB No. 8

Enmpl oyer met burden to prove substantial and

| egiti mate business justification for failure to

i mmedi ately reinstate econom c strikers who
unconditionally offered to return to work by show ng
mut ual under standi ng that replacenent workers were
permanent and that, after offer to return, openings
were thereafter filled with returning strikers. Not
necessary to show that offer of permanent enpl oynment
was necessary in order for enployer to obtain
sufficient nunber of replacenents.

TAYLOR FARMS, 20 ALRB No. 8

Per manent replacenent of econom c strikers not

est abl i shed where enployer failed to show nutua
under st andi ng of permanent status of repl acenent
wor kers; Permanent replacenent is an affirmative
defense to reinstatement, and it is enployer's
burden to raise and establish such defense. It is
not General Counsel's burden to identify all
possi bl e issues in the case by anticipating and
denying any affirmative defenses that the enpl oyer
m ght raise.

SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2

Termnation OfF Strike; Settl|lenent Agreenents;
Vol untary Return To Work; Prom se To Rehire Strikers

Where strikers were told they had to sign in order
to get unenpl oynent insurance benefits and vacation
pay, separation agreenent providing for strikers to
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resign and then have resignation converted to | ayoff
to facilitate unenpl oynent benefits, and for nutual

rel ease of clainms, unenforceable because not a clear
and unm st akabl e wai ver, against public policy, and
| acked consi derati on.

SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2

Rei nstatenment Offer; Substantially Equival ent
Enpl oynment; Conditions To Or Delay |In Reinstatenent;
Order O Recall

Enmpl oyer did not fail or refuse to reinstate
returning econom c strikers where personnel nmnager
told strikers' representatives that she did not hire
t hem and that they would have to go see their
foreman (who was found to have the authority to
hire).

S&S RANCH, I NC., 22 ALRB No. 7

REFUSAL OF EMPLOYER TO BARGAI N COLLECTI VELY | N GOOD
FAI TH

REFUSAL TO BARGAI N I N GOOD FAI TH

Refusal To Bargain For Purpose O Obtaining Judicial
Revi ew; Technical Refusal To Bargain (see al so
section 463.03)

Board's finding that harvesting entity was a | abor
contractor rather than a custom harvester does not
fall within the narrow exception to the prohibition
against relitigation of representation issues in
unfair | abor practice proceedings. Such
relitigation has been allowed only where it is
determ ned that the certification was manifestly in
error because the election was held in an atnosphere
of fear and coercion.

SAN JOAQUIN TOVATO GROVNERS, | NC., 20 ALRB No. 13

Enpl oyer's argunments that IHE' s credibility 463.03
det erm nati ons should be overrul ed, that non-party
conduct should be attributed to union, that
testimony of wi tnesses' subjective feelings and
reacti ons should have been admtted, and that
uncredited incidents of alleged threats and viol ence
shoul d have caused Board to set aside election, do
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not indicate a reasonable, good-faith litigation
posture. Therefore, nakewhole renedy is
appropri ate.

ACE TOVATO CO., INC., 20 ALRB No. 7

Persons Required To Bargain; Purchaser O
Transferee; "Successors"; Affiliated Conpanies

Si nce bargai ning obligation of an enployer who
purchased and continued to operate the whole of a
predecessor's operations applies to all enployees in
the certified unit, enployer cannot refuse to
bargai n concerning enployees in a specific crop
operation on grounds original unit no |onger exists
due to changes in overall acreage, kinds of crops
produced, or enployee turnover.

DOLE FRESH FRUI T CO., 22 ALRB No. 4

MEETI NGS AND AUTHORI TY TO NEGOTI ATE

Refusal O Enployer To Meet, Or Delay In Arranging
Meet i ngs

Empl oyer unlawfully refused to bargain by failing to
respond to repeated inquiries fromunion after

medi ati on sessions, where it was unreasonable for
enpl oyer to insist on contact only through nedi ator
as parties had agreed to resune direct contact and
uni on nmade it known through phone contacts and
filings with the Board that it sought further
negotiations, and parties were not at inpasse.

P.H RANCH, INC., et al., 21 ALRB No. 13

Except where there is an unrepudi ated agreenent that
all contact nmust be through the nediator, whether
such agreenent is express or reasonably nmay be
inferred fromthe conduct of the parties, a party
may not use the existence of a nediator as an excuse
to ignore efforts by the other party to resune
direct contacts or negotiations.

P.H RANCH, INC., et al., 21 ALRB No. 13

| NFORMATI ON TO UNI ON; DATA FOR BARGAI NI NG OR
CONTRACT

ADM NI STRATI ON

In General; Relevance O Information To Coll ective
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Bar gai ni ng

436. 01 I nformation re: wage rates, hours worked by
enpl oyees, and profit sharing plan is presunptively
rel evant and belief that union could fornulate
proposals without information is not a sufficient
defense to failure to provide such information
P.H RANCH, INC., et al., 21 ALRB No. 13

436. 02 Del ay Or Refusal To Provide Information As Unfair
Labor
Practice

436. 02 | nformation re: wage rates, hours worked by
enpl oyees, and profit sharing plan is presunptively
rel evant and belief that union could fornulate
proposal s without information is not a sufficient
defense to failure to provide such information
P.H RANCH, INC., et al., 21 ALRB No. 13

436. 04 Wages And Sal ary Data In General; |ndividual Wage
Rat es

436. 04 | nformation re: wage rates, hours worked by
enpl oyees, and profit sharing plan is presunptively
rel evant and belief that union could fornul ate
proposals without information is not a sufficient
defense to failure to provide such information
P.H RANCH, INC., et al., 21 ALRB No. 13

438. 00 UNI LATERAL ACTI ON; UNDERCUTTI NG UNI ON'S AUTHORI TY

438. 01 Unilateral Action In General; Per Se Rule

438. 01 Nei t her an enpl oyer's notivation nor the effect of a
uni l ateral change (i.e., harm) is relevant because
uni l ateral changes in mandatory terns and conditions
of enpl oynent are per se violations of the duty to
bar gai n.

WARMERDAM PACKI NG, 22 ALRB No. 13

438. 01 Even unil ateral changes which are beneficial to
enpl oyees are per se violations because such changes
underm ne the union's position in the eyes of its
menbers and cause themto wonder if they really need
a union.
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WARMERDAM PACKI NG, 22 ALRB No. 13

438. 01 I rrel evant whether unilateral changes are de mnims
as only test is whether there was a change, not the
nature or scope or effect of the change. Moreover,
the effect of a change, even one that inures to
enpl oyees' benefit, will not negate bargaining
obl i gati on.

WARMERDAM PACKI NG, 22 ALRB No. 13

438. 01 U.S. Suprene Court's Katz per se unilateral change
rul e has been applied to numerous post-Katz factual
situations and therefore need not be limted to
nmerit wage increase cases.

WARMERDAM PACKI NG, 22 ALRB No. 13

438. 02 Prior Notice O Consol ation; Pro-Fornma Bargaining

438. 02 Wher e enpl oyer announces change i n worKking
conditions as a decision which effectively has
al ready been made and i npl enented, no genui ne
bar gai ni ng can take pl ace.

WARMERDAM PACKI NG, 22 ALRB No. 13

438. 05 Di scharge, Layoff, Reinstatenent, Seniority,
Transfers,
Pronotions, Work Assignnents, Job Cl assifications;
Wor k
By Supervisors

438. 05 Enpl oyer did not violate its duty to bargain by
failing to give notice to union before reducing
singl e enployee's work hours and elimnating his
tractor driving duties.

SCHEI D VI NEYARDS AND MANAGEMENT CO., INC, 21 ALRB

No. 10

438. 05 End- of - season | ayoffs of enployees constituted an
unl awf ul unil ateral change, since the layoffs
i nvol ved consi derabl e di scretion and thus required
notification to the union and provision of the
opportunity to bargain over inplenentation of the
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enpl oyer's layoff policy.
Schei d Vi neyards and Managenent Conpany, Inc.,
21 ALRB No. 10

Enpl oyer violated its duty to bargain by
unilaterally instituting a new policy requiring

m ni mrum of 400 hours' pruning experience over prior
two years.

Schei d Vi neyards and Managenent Conpany, |nc.,

21 ALRB No. 10

Hiring of new, |ocal enployees instead of recalling
regul ar enpl oyees by classification seniority
constituted an unlawful unilateral change in hiring
practices.

Schei d Vi neyards and Managenent Conpany, Inc.,

21 ALRB No. 10

Hiring Practices; Use OF Labor Contractors

Hiring of |abor contractor for grape harvest was an
unl awf ul unil ateral change in hiring practices,
since Enpl oyer had used | abor contractor during
harvesting only once in previous 20 years.

Schei d Vi neyards and Managenent Conpany, |nc.,

21 ALRB No. 10

Wor k Schedul es, Change | n; Speedup

Enmpl oyer did not violate its duty to bargain by
failing to give notice to union before reducing
singl e enployee's work hours and elimnating his
tractor driving duties. Such relatively m nor
changes have no generalized effect on the bargaining
unit.

Schei d Vi neyards and Managenent Conpany, |nc.,

21 ALRB No. 10

Enpl oyer did not violate its duty to bargain by
failing to give notice to union before reducing
singl e enployee's work hours and elim nating his
tractor driving duties. Such relatively m nor
changes have no generalized effect on the bargaining
unit.
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Schei d Vi neyards and Managenent Conpany, |nc.,
21 ALRB No. 10

DEFENSES TO CHARGE OF REFUSAL TO BARGAI N

Busi ness Necessity; Conpetitive O Financial
Position OF Enpl oyer

Limted "exigent circunstance" exception to duty to
notify and bargain before inplenmenting changes in
wor ki ng conditi ons nust be very narrowy construed
and enpl oyer has heavy burden to show "extraordi nary
events which are "an unforeseen occurrence, having a
maj or econom c effect [requiring]...immedi ate
action'" and, further, that situation required
pronmpt action, changes were conpelled, dictated by
ext ernal events, beyond enployer's control or not
reasonably foreseeabl e.

WARMERDAM PACKI NG, 22 ALRB No. 13

"Busi ness necessity" not the sanme as conpelling
consi derations which may excuse bargai ni ng.
WARMERDAM PACKI NG, 22 ALRB No. 13

Past Practice; Miintenance OF Status Quo

Unprecedented, irregular, and therefore

unpredi ctabl e nature of changes i n working
condi ti ons suggest they were the "product of an ad
hoc deci si on-maki ng process rather than a
continuation of an established conpany policy" and

t herefore cannot serve to justify changes in hiring
policy absent prior notification and bargaining with
uni on.

WARMERDAM PACKI NG, 22 ALRB No. 13

Conmbi nation of short history and indefinite nature
of the alleged past practice fatal to enployer's
claimof past practice to defend post-certification
changes in hiring policies.

WARMERDAM PACKI NG, 22 ALRB No. 13

Managenent - Ri ghts Cl ause, Effect O

Empl oyer who defends failure to bargain on grounds
of wai ver bears heavy burden of show ng first that
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it formally and fully apprised union of its intent
to take action affecting enploynent ternms and uni on,
havi ng been given neani ngful opportunity to bargain,
decl i ned.

WARMERDAM PACKI NG, 22 ALRB No. 13

A union's past practice of permtting unilateral
changes does not constitute waiver of right to
bargai n over such changes in future.

WARMERDAM PACKI NG, 22 ALRB No. 13

Test of waiver is not extent to which union sought
bar gai ni ng as wai ver may not be inferred even from
si |l ence.

WARMERDAM PACKI NG, 22 ALRB No. 13

| npasse

No i nmpasse shown where uni on had nade concessions in
medi ati on and sought further neetings and where
parti es had not yet exhaustively bargai ned over core
econom c i ssues.

P.H. RANCH, INC., et al., 21 ALRB No. 13

Abandonnment O Unit

Section 1156.2 precludes Board from nodi fying
original certification in order to sever out only a
certain classification of enployees on grounds union
abandoned interest in representing only that aspect
of the overall operation.

DOLE FRESH FRU T CO. 22 ALRB No. 4

Board rejects enployer's claimthat duty to bargain
concerni ng grape enployees had been extingui shed on
grounds uni on had abandoned t hem where evi dence
established that union's repeated clainms to bargain
had been rebuffed, where union took worksite access
to solicit union nenbership, and union held rallies
anong area grape workers to urge themto press for a
general wage increase.

DOLE FRESH FRUI T CO., 22 ALRB No. 4

I n assessing all egation that enployer need not
bargain with certified representative on grounds
uni on abandoned enpl oyees, issue is not extent of
uni on/ managenent contact, which nmay have been

49


../pdfs/22_13(1996)ocr.pdf
../pdfs/22_13(1996)ocr.pdf
../pdfs/22_13(1996)ocr.pdf
../pdfs/21_13(1995)ocr.pdf
../pdfs/22_4(1996)ocr.pdf
../pdfs/22_4(1996)ocr.pdf

439.

440.

440.

440.

440.

440.

440.

440.

13

00

01

01

02

02

05

05

| acki ng, but union/enpl oyees contact which continued
to take place.
DOLE FRESH FRUI T CO., 22 ALRB No. 4

Stall ed negotiations, or even a hiatus in

negoti ations, cannot al one be the basis for refusing
to bargain on the grounds the union is unable or
unwilling to represent unit enployees since an
absence of negotiations need not necessarily
translate into a disclaimer of interest.

DOLE FRESH FRU T CO., 22 ALRB No. 4

MAJORI TY STATUS OF UNI ON;, RECOGNI TI ON

I n General, Bargaining Wth Uncertified Union, Labor
Code Section 1153(f)

Board follows NLRB presunption that new enpl oyees
support the union in the same ratio as when mpjority
support was first manifested and certified
representative is obliged to bargain not only for
enpl oyees who voted for it but for all enployees in
t he bargaining unit.

DOLE FRESH FRU T CO., 22 ALRB No. 4

Enpl oyer's Right To Contest Majority; Loss Of
Majority In General; Effect OF Unfair Labor
Practi ces

A union's failure to tinmely file an unfair | abor
practice charge against an attenpted w t hdrawal of
recognition cannot make the w thdrawal effective
where the statutory schenme does not permt such
actions by enpl oyers.

DOLE FRESH FRUI T CO., 22 ALRB No. 4

Abandonment OF Unit

Board rejects enployer's claimthat duty to bargain
concerni ng grape enpl oyees had been extingui shed on
grounds uni on had abandoned t hem where evi dence
establ i shed that union's repeated clains to bargain
had been rebuffed, where union took worksite access
to solicit union nmenbership, and union held rallies
anong area grape workers to urge themto press for a
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general wage increase.
DOLE FRESH FRUI' T CO., 22 ALRB No. 4

Section 1156.2 precludes Board from nodifying
original certification in order to sever out only a
certain classification of enployees on grounds union
abandoned interest in representing only that aspect
of the overall operation.

DOLE FRESH FRUI T CO. 22 ALRB No. 4

I n assessing all egation that enployer need not
bargain with certified representative on grounds
uni on abandoned enpl oyees, issue is not extent of
uni on/ managenent contact, which nmay have been

| acki ng, but of union/enployee contact which
continued to take place.

DOLE FRESH FRUI T CO., 22 ALRB No. 4

Stal l ed negotiations, or even a hiatus in

negoti ations, cannot al one be the basis for refusing
to bargain on the grounds the union is unable or
unwilling to represent unit enployees since an
absence of negotiations need not necessarily
translate into a disclaimer of interest.

DOLE FRESH FRUI T CO., 22 ALRB No. 4

PROCEDURE | N UNFAI R LABOR PRACTI CE AND COVPLI ANCE
CASES

I n Gener al

Where ALJ adopts own backpay net hodol ogy after
rejecting those proffered by General Counsel and
respondent, and where respondent did not have an
adequate opportunity to offer evidence to rebut
reasonabl eness of ALJ's nethodol ogy, remand is
appropriate to all ow respondent such opportunity.
OASI S RANCH MANAGEMENT, I NC., 20 ALRB No. 19

Al l ocation OF Burden OF Proof In ULP And Conpli ance
Pr oceedi ngs

Uncertainties in the cal cul ati on of backpay will be
resol ved agai nst the w ongdoi ng party, whose

unl awf ul conduct created the uncertainties.

OASI S RANCH MANAGEMENT, I NC., 20 ALRB No. 19
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452. 00
452. 01

452. 01

452. 09

452. 09

Where Board order requires respondent to reinstate
di scri m natee by assigning himirrigation work in
sane manner as prior to discrimnation, it is not
General Counsel's burden to prove that each
irrigation assignnment was denied for discrimnatory
reasons; rather, it was respondent's burden to show
l egiti mate reasons why avail abl e assi gnnents were
not given to discrimnatee.

OASI S RANCH MANAGEMENT, I NC., 20 ALRB No. 19

CHARGE

| n General; Supporting Allegations

Mar keti ng comm ssion (Table G ape) is not enpowered
by its enabling statute, the Ketchum Act, to file
unfair | abor practice charges, therefore, it has no
standi ng under ALRA to file such charges.
UFWv. ALRB (Table G ape Conm ssion), 41 Cal.
4th 303 [48 Cal . Rptr. 2d 696] (setti ng aside
(Tabl e Grape Comm ssion) (1993) 19 ALRB No. 15)

COVPLAI NT OR SPECI FI CATI ON

I n Gener al

| ssuance of notice of hearing on derivative
l[iability appropriate even though General Counsel
may have known of existence and role of partnership
and general partner earlier in unfair |abor practice
proceedi ng. General Counsel does not have to
proceed against all entities that may ultimtely be
liable to remedy unfair | abor practices at tinme of
earliest know edge of their relationship with

ori ginal respondent.

Cl aassen Mushroonms, Inc. 20 ALRB No. 9

Service OF Charge, Conplaint, O Specification
Labor Code Section 1151.4

Service was effected when Respondent refused to
accept or failed to claimcertified mail. \here
service by mail is permtted by statute, service is
establ i shed by postal service entries on returned
certified mail show ng notices of attenpts to
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453. 02

deliver, and that document being served was either
refused or returned uncl ai ned.
VALLEY FARM NG COMPANY 20 ALRB No. 4

Parties To Charge, Conplaint, Or Specification

Mar keti ng comm ssion (Table G ape) is not enpowered
by its enabling statute, the Ketchum Act, to file
unfair | abor practice charges, therefore, it has no
standi ng under ALRA to file such charges.
UFWv. ALRB (Table G ape Comm ssion), 41 Cal.
4th 303 [48 Cal . Rptr.2d 696] (setting aside
(Tabl e Grape Conmm ssion) (1993) 19 ALRB No. 15)

Entities which may be derivatively |iable may be
named in a derivative liability proceeding initiated
after the unfair | abor practice and original
conpl i ance heari ng.

Cl aassen Mushroonms, Inc. 20 ALRB No. 9

Default Or Failure To Appear

Where one respondent defaults, Board has discretion
whet her or not to issue a final order in the nature
of a default judgnent. Respondent who defaults in a
conpliance proceeding may be entitled to the benefit
of any adjudication involving other respondents that
results in the reduction of the anpunt of backpay
all eged in the specification. However, any
reduction or elimnation of liability that rests on
a theory peculiar to the non-defaulting
respondent(s) will not relieve the defaulting
respondent of any of the ternms of the specification
as issued.

BRI GHTON FARM NG CO., I NC. AND FELI Z VI NEYARD, | NC.
20 ALRB No. 20

Failure to file an answer to conpl aint or
specification permts Board to enter
sunmary judgnent finding violation and
amount of backpay due.

VALLEY FARM NG COMPANY 20 ALRB No. 4

HEARI NGS

Notice And Opportunity For Hearing; Sunmary
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453. 03
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453. 04

Judgenent

No prejudice where General Counsel's first indicated
i n subpoena after prehearing conference that it
intended to call as wi tnesses various nanagerial and
supervi sorial personnel which the enpl oyer had

al ready included on its list of w tnesses, and where
subpoena served on enpl oyer several weeks before
heari ng.

DOLE FARM NG, INC., 22 ALRB No. 8

Prehearing Conference Order does not have the | ega
effect of a stipulation and sone vari ance between
testimony and summary of facts in order, as long as
it does not constitute surprise as to the materi al
issues in dispute, is both expected and perm ssible.

DOLE FARM NG, INC., 22 ALRB No. 8

Conduct Of Hearing; Fair Hearing; Bias;
Di squalification Of ALJ; Right To Appear; Power O
ALJ To Control Hearing

ALJ' s deni al of continuance at end of hearing where
party did not show why wi tness could not be |ocated
earlier with exercise of due diligence and ALJ's
cutting off of lines of questioning where testinony
was cunul ative or not |eading to rel evant
information is consistent with ALJ's authority to
control hearing and is not evidence of bias. ALJ's
conmuni cation of reservations as to validity of
separati on agreenent ending strike not evidence of
bi as.

SUNRI SE MUSHROOMS, I NC., 22 ALRB No. 2

Cont i nuance

ALJ' s denial of continuance at end of hearing to
call additional w tness, where party did not show
why wi tness could not be |ocated earlier with
exerci se of due diligence, not inproper or

i ndi cative of bias.

SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2
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ADM NI STRATI VE LAW JUDGES' DECI SI ONS

Wei ght To Be G ven Adm nistrative Law Judges
Findings In General; Credibility Resol utions;
Failure Of ALJ To Meet M ni mum St andards

Credibility determ nation based not on demeanor but
on plausibility of enployees' testinony overrul ed by
Board where review of record as a whol e convi nces
Board that enployer's version of disputed
conversation is nore plausible.

S&S RANCH, INC., 22 ALRB No. 7

The Board will not disturb credibility

determ nations, particularly where they are based
| argely on deneanor and are supported by a careful
eval uation of the consistency of the rel evant
testinony and its plausibility in I'ight of known
facts.

SUNRI SE MUSHROOMS, I NC., 22 ALRB No. 2

Where ALJ's credibility determ nations are not based
on deneanor, but on such things as reasonabl e

i nferences, the consistency of wi tness testinony,
plausibility of the testinmony in |ight of other

evi dence and of common experience, or the presence
or absence of corroboration, the Board may overrul e
such determ nations where they conflict with well
supported i nferences fromthe record considered as a
whol e.

S&S RANCH, INC., 22 ALRB No. 7

DI SCOVERY

| n Gener al

Board declines to inpose sanctions on enpl oyer for
tardy conpliance with discovery rules, since no
prejudice to General Counsel was shown.

SUNRI SE MUSHROOMS, I NC., 22 ALRB No. 2

Executive Secretary did not abuse his discretion
under Regul ati on 820246 in denying request to take
deposition where party failed to make required
show ng that w tness woul d be unavail able for
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heari ng.
SUNRI SE MUSHROOMS, | NC., 22 ALRB No. 2

G unarra

Claimthat the rule of G umarra Vi neyards Corp.
(1977) 3 ALRB No. 21 prevents a respondent from
havi ng an opportunity to prepare an adequate defense
and all ows the General Counsel to withhold

excul patory evidence was considered and rejected in
G umarra, as well as in nunmerous cases involving the
NLRB, which has the sane restrictions on discovery.
Therefore, Board declines to revisit this well-
settled issue.

DOLE FARM NG, INC., 22 ALRB No. 8

REMEDI ES FOR ULPS

Scope OF Orders And Authority OF Board In General

Any enpl oyees are entitled to claimbackpay who can
denonstrate in conpliance proceedi ngs that they
woul d have been recalled if Enployer had not
unilaterally changed its work experience
requirenents. Renedy is not |limted to those nanmed
in the conplaint.

Schei d Vi neyards and Managenent Conpany, Inc.,

21 ALRB No. 10

REI NSTATEMENT AND BACKPAY

| n General

Any enpl oyees are entitled to clai mbackpay who can
denonstrate in conpliance proceedi ngs that they
woul d have been recalled if Enployer had not
unilaterally changed its work experience
requirenents. Renedy is not limted to those naned
in the conplaint.

Schei d Vi neyards and Managenent Conpany, Inc.,

21 ALRB No. 10

Where respondent had been ordered to reinstate
di scriminatee by assigning himirrigation work in
sane manner as it did prior to discrimnation,
discrimnatee's status as irrigator of last resort
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constitutes failure to reinstate.
OASI S RANCH MANAGEMENT, INC., 20 ALRB No. 19

Availability OF Wrk; Reduction In Workforce O
Elimnation OF Jobs As Affecting Rei nstatenment

Where Board order requires respondent to reinstate
di scrim natee by assigning himirrigation work in
sane manner as prior to discrimnation, it is not
General Counsel's burden to prove that each
irrigation assignnment was denied for discrimnatory
reasons; rather, it was respondent's burden to show
l egiti mate reasons why avail abl e assi gnnents were
not given to discrimnatee.

OASI S RANCH MANAGEMENT, I NC., 20 ALRB No. 19

Irrigators need not be displaced in favor of
discrimnatee with regard to regul ar assignnments
they had prior to discrimnation, but this did not
provide legitimte reason for not giving assignnments
to discrim natee on days someone ot her than regul ar
irrigators perfornmed the work.

OASI S RANCH MANAGEMENT, I NC., 20 ALRB No. 19

Fi nding that ranch owner preferred other irrigator
over discrimnatee is not legitimte reason for
failing to give discrimnatee the assignnment once
other irrigator renoved from assi gnnent.

OASI S RANCH MANAGEMENT, I NC., 20 ALRB No. 19

Assertion that regular irrigation assignnments not
given to discrimnatee to avoid liability for

enpl oyees operating own vehicles on public highways
during work hours does not provide legitimte
defense to reinstatement where there was no show ng
that no other enployees drive their own vehicles nor
an explanation given as to why this was not a
concern prior to the discrimnation

OASI S RANCH MANAGEMENT, I NC., 20 ALRB No. 19

Effect of Immigration Laws On Conpli ance

Board correctly found that "dual status" enployer,
i.e., farmer who al so provided | abor to other
farmers, was not a "labor contractor"” as defined
under MSPA, and was thus not subject to MSPA's
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prohi bition on the hiring of undocunented aliens by
| abor contractors. Therefore, MSPA did not preenpt
Board's make-whol e order covering undocunent ed
di scri m nat ees.
Phillip D. Bertelsen, Inc. v. ALRB, (1994) 23
App. 4th 759 [29 Cal . Rptr.2d 204]

Petitioners for political asylum who have not been
aut horized to work by the Atty. Gen. are not
"unavail able for work," and thus the I NA does not
preenpt make-whole relief to such discrim natees.
Phillip B. Bertelsen, Inc. v. ALRB, (1994) 23
App. 4th 759 [29 Cal.Rptr.2d 204]

FACTORS LIM TI NG OR TERM NATION LIABILITY

M sconduct Rel ating to Enpl oynent

Where the reason for the unlawful failure to
reinstate a striker who unconditionally offers to
return to work is unrelated to alleged strike

m sconduct, and thereby the alleged m sconduct is
not placed squarely at issue, it is not incunbent
upon the enployer to prove in the liability phase
that the enployee is nonetheless unfit for
reinstatenent.

SUNRI SE MUSHROOMS, I NC., 22 ALRB No. 2

Enpl oyer cannot escape a finding of unlawful

di scharge by relying on conduct of the enployee that
was not considered in the di scharge, however,

evi dence of serious m sconduct can neverthel ess be
t he basis for denying the standard renmedy of

rei nstatenent and backpay; Since unfitness for
reinstatenent is in the

nature of a defense to the standard renedy, the
burden of proving the m sconduct in properly placed
on the party asserting the defense.

SUNRI SE MUSHROOMS, I NC., 22 ALRB No. 2

Retraining Or Trial Period For New Jobs;
Mechani zation, Effect O

Where former job had not been elim nated, Respondent
had no duty to train and assign discrimnatee to do
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wor k that he had not done prior to the
di scrim nation.
OASI S RANCH MANAGEMENT, I NC., 20 ALRB No. 19

BACKPAY COMPUTATI ON, DEDUCTI ONS AND OFFSET

Met hod OF Conputi ng Backpay

In agriculture, due to normal fluctuations in |abor
needs fromyear to year, a conparable enpl oyee
formula is preferred. However, a prior earnings
formula may be used where nore accurate methods are
not avail able, though an attenpt should be nmade to
account for fluctuations in the amunt of work
avail able fromyear to year

Oasi s Ranch Managenent, Inc., 21 ALRB No. 11

In view of Respondent's failure to answer
specification, |lack of Respondent's records to
establi sh what conparabl e enpl oyees nay have earned
not an insurnountable barrier to arriving at a
backpay figure, where other sources of information,

t he

i ndi vi dual discrim natee, are shown by pl eadi ngs and
record.

VALLEY FARM NG COMPANY 20 ALRB No. 4

Backpay is necessarily an approximtion. |If
approximation is reasonable, it may be adopted,
especially where | ack of other information is a
result of Respondent's conscious decision to ignore
t he Board proceeding.

VALLEY FARM NG COMPANY 20 ALRB No. 4

Though ALJ's use of prior earnings fornula not
unreasonable in light of his conclusion that record
provi ded no reasonabl e alternative, Enployer net
burden of providing a nore reasonable fornula where
Board's review of payroll records indicated that

Enpl oyer's exhi bit based on daily conparison of

di scrim natee's hours with hours worked by those who
performed irrigation work that should have been
assigned to discrimnatee, which was inherently nore
accurate than

use of prior earnings, did provide a reasonably
accurate cal cul ati on based on that fornula.
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Oasi s Ranch Managenent, Inc., 21 ALRB No. 11

Cal cul ation of backpay is by definition an estimte
and absol ute precision is not required nor expected.
The Board has broad discretion in choosing an
appropri ate backpay fornmula and it need only be a
reasonabl e nmeans of estimating the amunt necessary
to nmake the discrimnatee whole. Uncertainties in

t he cal cul ati on of backpay will be resol ved agai nst
t he wrongdoi ng party, whose unl awful conduct created
the uncertainties.

OASI S RANCH MANAGEMENT, INC., 20 ALRB No. 19

BARGAI NI NG MAKEWHOLE REMEDY; APPLI CABILITY

| n Gener al

Bar gai ni ng makewhol e remedy appropriate for

enpl oyer's refusal to respond to union inquiries and
to continue negotiations where such conduct
significantly disrupted the bargaining process and
effectively prevented the possibility of reaching a
contract.

P.H RANCH, INC., et al., 21 ALRB No. 13

Surface Bargaining

Substanti al evidence supports the Board's concl usion
t hat no agreenent woul d have been reached even in
t he absence of the enployer's bad faith bargaining,
since it was shown that the enployer had a good
faith basis for resisting union's wage denands and
union was inflexible in its insistence on such rates
t hr oughout t he makewhol e peri od.

UFWv. ALRB (Bertuccio) (1993) 16 Cal . App.4th

[20 Cal . Rptr.2d 879]

Board correctly held that enployer need not show, as
a matter of historical fact, that inpasse had
occurred in order to neet its burden under Da

Porto. Enployer need only show that the parties
woul d not have reached agreenent even if it had not
bargained in bad faith and need not show that its
bad faith bargaining had no effect upon the failure
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to reach agreenent.
UFWv. ALRB (Bertuccio) (1993) 16 Cal . App.4th
[20 Cal . Rptr.2d 879]

Techni cal Refusal To Bargain (see al so section

432. 02)

Makewhol e appropriate where one of initial grounds
for technical refusal to bargain, that el ection took
pl ace in atnosphere of violence and coercion, was
frivolous, and where litigation posture was

ot herwi se unreasonabl e because Board's finding that
Respondent was the enpl oyer because the harvesting
entity was a | abor contractor, not a custom
harvester, was unassail abl e and Respondent woul d
have bargai ning obligation in any event because it
clearly had the substantial long terminterest in
the agricultural operations.

SAN JOAQUI N TOVATO GROVERS, INC., 20 ALRB No. 13

Makewhol e appropri ate where enployer's claimthat RD
did not conduct a sufficient investigation into peak
was frivolous and claimthat election was inproperly
hel d when payroll not at 50% of peak was based on
crop and acreage information not provided to the RD
prior to the election, which, under the established
standards for evaluating peak, is irrelevant.
Therefore, enployer's clainms do not present a "close
case" or raise novel |egal issues.

Schei d Vi neyards and Managenent co. v. ALRB,
(1994) 22 Cal. App. 4th 303 [27 Cal.Rptr.2d 36],
affirmng 19 ALRB No. 1

Uni | at eral Changes

Board declines to award bargai ni ng makewhol e renmedy
for a unilateral change which is a discrete

viol ation of the bargaining obligation; bargaining
makewhol e traditionally reserved for situations in
which there is record evidence of an extensive
bar gai ni ng history so that renedy nay be eval uated
on basis of totality of circunstances.

WARMERDAM PACKI NG, 22 ALRB No. 13
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Del Porto Presunption

Enpl oyer failed to show that no contract would have
been reached even in absence of refusal to bargain
where its failure to respond to union inquiries and
continue negoti ations derailed prom sing

negoti ations where parties' differences were not
shown to be intractable and where, despite
continui ng di sagreenents on several outstanding

i ssues, union had shown a willingness to conprom se.
P.H RANCH, INC., et al., 21 ALRB No. 13

Substanti al evidence supports the Board's concl usion
t hat no agreenent woul d have been reached even in
t he absence of the enployer's bad faith bargaining,
since it was shown that the enployer had a good
faith basis for resisting union's wage denands and
union was inflexible in its insistence on such rates
t hr oughout the makewhol e peri od.

UFWv. ALRB (Bertuccio) (1993) 16 Cal . App.4th

[20 Cal . Rptr.2d 879]

Board correctly held that enployer need not show, as
a matter of historical fact, that inpasse had
occurred in order to neet its burden under Da
Porto. Enployer need only show that the parties
woul d not have reached agreenent even if it had not
bargained in bad faith and need not show that its
bad faith bargaining had no effect upon the failure
to reach agreenent.

UFWv. ALRB (Bertuccio) (1993) 16 Cal . App.4th

[ 20 Cal . Rptr.2d 879]

COVPUTATI ON OF BARGAI NI NG MAKEVWHOL E

Duration Of Bargai ning Makewhol e Peri od

Appropriate not to award makewhol e for intervening
period of union-caused delay in bargaining, but not
appropriate to also offset enployer's earlier period
of avoi di ng negoti ations.

P.H RANCH, INC., et al., 21 ALRB No. 13

Strikes; Picketing; Secondary Boycott
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ALRB does not have the authority to award
conpensat ory damages to those harmed by illega
secondary boycott activity.
UFWv. ALRB (Table G ape Conm ssion), 41 Cal.
4th 303 [48 Cal . Rptr.2d 696 (setting aside
(Tabl e Grape Comm ssion) (1993) 19 ALRB No. 15
overruling Egg City (1989) 15 ALRB No. 10)

M SCELLANEOUS REMEDI AL PROVI SI ONS

Noti ce; Posting, Reading, And Miiling

Where enpl oyer has thousands of enployees and many

| ocati ons throughout the state, and conduct at issue
af fected only enpl oyees at one |ocation and is not
of the nature that it was |ikely to beconme w dely
known, order clarified so that reading, posting, and
mai ling remedies are restricted to enployer's
operations at |ocation where unlawful act occurred.
DOLE FARM NG [INC., 22 ALRB No. 8

Attorneys Fees And Costs

Board is without authority to award attorney's fees
in derivative liability proceeding.
Cl aassen Mushroonms, Inc. 20 ALRB No. 9

Extension OF Certification

Extensi on of certification for one year appropriate
remedy for enployer's failure to respond to union
inquiries and continue initial round of
negotiations, in order to provide full opportunity
for (collective bargaining) process to work

P.H RANCH, INC., et al., 21 ALRB No. 13

PRELI M NARY RELI EF AGAI NST BOARD OR GENERAL COUNSEL

In General - Standard for Judicial Intervention

No deni al of due process where Board declined to
foll ow invalidated regulati on and had previously
announced nethod in which prospective peak woul d be
calculated in |light of invalidation.

63


../pdfs/22_8(1996)ocr.pdf
../pdfs/20_9(1994)ocr.pdf
../pdfs/21_13(1995)ocr.pdf

501. 01

501. 01

501. 01

501.01

501. 02

ALRB v. SUPERI OR COURT (Gall o Vineyards, Inc.)
(1996) 48 Cal . App.4th 1489 [56 Cal.Rptr.2d 409]

No deni al of due process by placing burden on
enpl oyer to provide information to support
contention that petition filed when at |ess than 50
percent of peak enpl oynent.
ALRB v. SUPERI OR COURT (Gall o Vineyards, Inc.)
(1996) 48 Cal . App.4th 1489 [56 Cal . Rptr.2d 4009]

It is questionable whether Fay v. Douds (2nd Cir.
1949) 172 F.2d 720, which assertedly established a
right to i nmediate review of NLRB deci si ons where
the NLRB fails to afford due process, has any
continuing vitality, as the Supreme Court has never
approved it, other circuits have questioned or
criticized it, even the Second Circuit has limted
its application, and no California courts have
actually followed the case.

ALRB v. SUPERI OR COURT (Gall o Vineyards, Inc.)

(1996) 48 Cal . App.4th 1489 [56 Cal.Rptr.2d 409]
Since 50 percent of peak requirenent is to "provide
the fullest scope for enpl oyees' enjoynent of the
rights included in" the Act, procedural provisions
of section 1156.4 do not confer any "right" upon the
enpl oyer in the sense necessary under the Leedom v.
Kyne exception.

ALRB v. SUPERI OR COURT (Gall o Vineyards, Inc.)

(1996) 48 Cal . App.4th 1489 [56 Cal.Rptr.2d 409]

Application of Leedomv. Kyne exception to the
general rule against direct judicial review of
el ection decisions is dependent on three factors,
all of which nust be present. First, the chall enged
order nust be a "plain violation of an unanbi guous
and mandatory" statutory provision. Second, the
order mnust deprive the conplaining party of a right
assured to it by the statute. Third, indirect
review of the order, through an unfair | abor
practice proceedi ng, nust be unavail able or patently
i nadequat e.
ALRB v. SUPERI OR COURT (Gall o Vineyards, Inc.)
(1996) 48 Cal . App. 4th 1489 [56 Cal.Rptr.2d 409]

Clear Violation of the Statute Shown
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Pursuant to a ruling of the Superior Court that the
i ssuance of a decision was invalid because
accompl i shed by nmeans of "certificate of mailing" as
aut hori zed by Board regul ati ons, but regul ation

i nconsi stent with express statutory | anguage, Board
rei ssues a prior final decision and order in
accordance with strict statutory provisions
(81151.4(a)) and rules regulation invalid to the
extent it fails to conport with statute. New

i ssuance date begins running of new 30-day period in
order to grant Respondent a statutory right of

appeal w thin neaning of section 1160. 8.

CERTI FI ED EGG (1994) 20 ALRB No. 1

In Iight of the anbi guous | anguage of section
1156.4, the Board's own interpretation, the
enployer's failure to present evidence of crop and
acreage statistics that it clainms the Board did not
uni formy apply, and the Scheid decision (22
Cal . App. 4th 139) (which held that it is enployer's
burden to provide crop and acreage statistics and
does not suggest that Board has duty to create
uniformstatistics to be used in cal culating peak),
there was no plain violation of an unanbi guous
statute justifying application of Leedomv. Kyne
excepti on.

ALRB v. SUPERI OR COURT (Gall o Vineyards, Inc.)

(1996) 48 Cal . App.4th 1489 [56 Cal.Rptr.2d 409]

Adequacy of Renedy under ALRA; Exhausti on of
Adm ni strative Renedies

Leedom v. Kyne exception inapplicable where enpl oyer
has renmedy of indirect judicial review through
technical refusal to bargain, as enployer in no
different position than any other which clains that
the Board erred in its certification decision.
ALRB v. SUPERI OR COURT (Gall o Vineyards, Inc.)
(1996) 48 Cal . App. 4th 1489 [56 Cal . Rptr.2d 4009]

APPELLATE COURT REVI EW AND ENFORCEMENT OF BOARD
ORDERS

I n Gener al
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Pursuant to a ruling of the Superior Court that the
i ssuance of a decision was invalid because
accompl i shed by nmeans of "certificate of mailing" as
aut hori zed by Board regul ati ons, but regul ation

i nconsi stent with express statutory | anguage, Board
rei ssues a prior final decision and order in
accordance with strict statutory provisions
(81151.4(a)) and rules regulation invalid to the
extent it fails to conport with statute. New

i ssuance date begins running of new 30-day period in
order to grant Respondent a statutory right of

appeal w thin neaning of section 1160. 8.

CERTI FI ED EGG (1994) 20 ALRB No. 1

Judi ci al Review OF Agency Regul ati ons

Pursuant to a ruling of the Superior Court that the
i ssuance of a decision was invalid because
accompl i shed by nmeans of "certificate of mailing" as
aut hori zed by Board regul ati ons, but regul ation

i nconsi stent with express statutory | anguage, Board
rei ssues a prior final decision and order in
accordance with strict statutory provisions (8
1151.4(a)) and rules regulation invalid to the
extent it fails to conport with statute. New

i ssuance date begins running of new 30-day period in
order to grant Respondent a statutory right of

appeal w thin nmeaning of section 1160. 8.

CERTI FI ED EGG (1994) 20 ALRB No. 1

JURI SDI CTI ON AS BETWEEN ALRB AND NLRB OR STATE OR
FEDERAL COURTS; PREEMPTI ON; ABSTENTI ON

I n Gener al

Assertion of prospective jurisdiction by the NLRB
preenpts ALRB from asserting jurisdiction over an
earlier period, absent evidence that the enployer's
operati ons had changed, even where ALRB jurisdiction
had previously been undi sput ed.

Bud Antle v. Barbosa, et al., 45 F.3d 1261

Matter dism ssed because, under existing precedent,
Board preenpted from proceeding to adjudi cate
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nmerits of unfair |abor practice allegations where
prior NLRB decision finding enployer's packing shed
to be commercial operation under the rule adopted in
Canmsco Produce Co., Inc. (1990) 297 NLRB 905

i ncluded factual findings show ng that enployer
packed outside produce during the period up to and
including the time of the alleged unfair |abor

practi ces.

GERAWAN FARM NG CO., INC., et al., 21 ALRB No. 6

I n accordance with Vargas v. Muinicipal Court (1978)
506. 0422 Cal .3d 902, court's rejection of
retaliatory eviction defense in context of denying
i njunction against eviction has no res judicata or
col |l ateral estoppel effect upon ALRB, as Board has
exclusive jurisdiction to adjudicate the nerits of
unfair | abor practice charges.

TAYLOR FARMS, 20 ALRB No. 8

Proceedi ngs Pendi ng Before NLRB Or Federal Courts

Private party may bring an action in a federa
district court seeking injunctive relief on the
basis of Garnon preenption. Anti-Injunction Act
applies only to state court proceedi ngs and does not
bar injunction agai nst ongoing adm nistrative
pr oceedi ngs.

Bud Antle v. Barbosa, et al., 45 F.3d 1261
(1994)

Abst enti on

Abstention doctrine does not prevent federal
district court fromenjoining state proceedi ngs
where preenption is "readily apparent.”

Bud Antle v. Barbosa, et al., 45 F.3d 1261
(1994)

SCOPE OF ALRB JURI SDI CTI ON; APPLI CABI LITY OF ALRB

Prior Rulings By NLRB Or Federal Courts; Advisory
Opi nions By NLRB, Refusal By NLRB To |ssue

Conpl aint; Wthdrawal O Charges, Effect On
Subsequent ALRB Det erni nati on
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Matter disni ssed because, under existing precedent,
Board preenpted from proceedi ng to adjudicate

merits of unfair |abor practice allegations where

prior NLRB decision finding enployer's packing shed

to be commercial operation under the rule adopted in

Cansco Produce Co., Inc. (1990) 297 NLRB 905

i ncluded factual findings show ng that enployer

packed outside produce

during the period up to and including the time of

the alleged unfair |abor practices.

GERAWAN FARM NG CO., INC., ET AL., 21 ALRB No. 6

EVI DENCE

GENERAL LEGAL PRI NCI PLES

W tnesses: Pretrial Statenents

Where respondent given full opportunity during
hearing to exam ne wi tnesses about any

i nconsistencies in pretrial declarations and to have
such portions of declarations admtted as prior

i nconsi stent statenents, ALJ properly refused to
admt entire declarations on grounds that renminder
of declarations constitute inadm ssible hearsay, are
irrelevant, and adm ssion would not allow wi tness to
expl ain any inconsistencies beyond those identified
at heari ng.

DOLE FARM NG, INC., 22 ALRB No. 8

AGENCY; RESPONSI BI LITY FOR CONDUCT OF OTHERS

In General; Broad Definition OF Agency, Labor Code
Section 1165.4

Enmpl oyer asserting that union agents engaged in pre-
el ection m sconduct has burden of proving agency

rel ati onship.

OCEANVI EW PRODUCE CO., 21 ALRB No. 1

UNI ON RESPONSI BI LI TY FOR THE CONDUCT OF OTHERS

Uni on Responsibility For Acts O Its Oficers,
Menmbers And O hers

A speci al agency relationship does not arise in al
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circunmstances involving the solicitation of

aut horization cards. Rather, as stated in Davl an
Engi neering, Inc. (1987) 283 NLRB 803, those
soliciting authorization cards will be deened
speci al agents of the union for the limted purpose
of assessing the inpact of statenents about union
fee waivers or other purported union policies that
can be counteracted sinply by naking the union's

i nternal policies known.

OCEANVI EW PRODUCE CO., 21 ALRB No. 1
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